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In a case between two parties on a money transaction, where the testimony June) 1645 
seems to be nearly balanced, the determination may be safely placed upon —-———— . 
the want of preponderating proof on the side, upon which the error rests, — ; 
and upon an exhibition in that party of a deficiency of wea * 
which prudence requires him to use. 

. teak, ab paye seeoafebanprpeeemane nacaesiaannna 
or receipt, and especially pays the money of one man to another, without 
taking something to charge him, ought to lose it, unless the facts-can be 
unquestionably established. 


Case transmitted from the Court of Equity of Guilford 
County, at the Spring Term, 1843, to the Supreme Court for 
hearing. 


The bill states, that the Defendant is the othe | 
Bank of Cape Fear at Salem, and that the notes 
there are made payable to. the defendant, ‘The notes arede- 


livered to the defendant, to be offered for discount, and are 

generally sent by dealers, who reside in other places,tothe | 

defendant, a considerable time before they are discounted; es" 

pecially when there are many applications. ‘Phe plaintiff’ 
Fa ° 
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June, 1846 McLean, lived in Greensborough, and on the 10th of Septem- 


McLean 


v 
Shuman. 


ber, 1839, he sént a note, made by himself and other plain- 
tiffs, as his sureties, for $400, to John C. Blum of Salem, to be 
offered for discount; which came to Blum’s hands and was 
by him delivered to the defendant. Understanding that Blum 
had left home on a long journey, and not having heard from 
him, the plaintiff, McLean, on the 24th of September, (which 
was the weekly discount day) sent a messenger, with a letter 
to the defendant, requesting him to send him the money on 
his note, if discounted, and, if it was not, to let him know 
when it would be. The bill charges, that the defendant sent 
thereto a vetbal reply, that the plaintiff had no note in bank, 
bur that, if he would send one, it should be discounted. On 
the next discount day (Ist October) the plaintiff, accordingly, 
sent another note for $400, and got the moneyon it. In Jan- 
uary following, the plaintiff discovered, that the defendant 
held both of the notes for $400, each, and claimed the pay- 
ment of both, which the plaintiff resisted upon the ground, 
that but one of them had been discounted, and that he had re- 
ceived but one sum of $400, deducting therefrom the dis- 
count. Upon learning that the defendant claimed the two 
debts, the plaintiff applied to Blum to know, whether he re- 
ceived the money upon the first note or could give any expla- 
nation of the matter, and was informed by Blum that he had 
delivered the note to the defendant, and that he never receiv- 
ed any money on it, but left home about the time, and was ab- 
sent for five or six weeks, and that some days after his return 
the defendant informed him, there was some mistake in the 
bank with respect to the discounting for the plaintiff two notes 
for the same amount and the same siireties, very nearly at the 
same time, and asked him, Blum, whether he knew any thing 
about it, and upon Blum’s answer, that he did not, the defen- 
dant left him without saying more. The bill further states, 
that the plaintiff applied to the defendant himself for some 
explanation of the transaction, and to be informed when and 
to whom the defendant paid the money, and the defendant 
then showed him an account in a book in the bank, purport- 
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ing to be an account of new loans made by the bank on the June, 1845 
17th of September, 1839, in which the plaintiff’s note, dated 
September 10th, appears as one of six then discounted, witha =v 
memorandum opposite to it, that the money was received by 
John C. Blum. The bill states, that the plaintiff then asked 
the defendant, whether he had any evidence, that he had paid 
the money to Blum, and whether he had any recollection of 
it himself; and the defendant replied, that he did not remem- 
ber paying Blum the money, and had no other evidence of ‘it 
except his books, but that his books could not be mistaken. 
The bill further states, that, to a suggestion, that possibly a 
mistake had been committed by the defendant by having 
counted the bills and set them apart in the expectation that 
Blum would call for them, and thereupon making a memoran- 
dum, that Blum had received the money, when in fact he had 
not, and that it might be ascertained how it probably was by 
the state of the defendant’s cash account, the defendant still 
replied, that his books could not be mistaken, though he ad- 
mitted, at the same time, that he had a considerable surplus of 
cash beyond the sum required by his cash account, and ad- 
mitted also, that, in a list of debts due to the agency, which he 
had made out in November, 1830, the debt of the plaintiff was 
inserted at $400 only. 

The plaintiff paid the note of the 1st of October, and, hav- 
ing been sued on that dated September 10th, 1839, he filed 
this bill against Shuman, the agent, to be relieved against it 
by injunction. 

The answer states, that on the 17th of September, 1839, 
Blum presented for discount the plaintiff’s note for $400, da- 
ted September 10th, at 90 days, and also a letter requesting 
the money to be paid to Blum; that it was discounted that 
day, and the proceeds paid immediately to Blum. ‘The defen- 
dant admits, that, in a few days thereafter, the-plaintiff’s mes- 
senger, by the name of Thorn, applied with a letter for the 
money, and that the defendant, after looking among a file of 
notes, that remained in bank to be discounted, informed Thorn, 
that the plaintiff had no notes in bank to be discounted, and 
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June, 1845. direeted him to say to the plaintiff, if he wanted more money 
“MeLean "@ Must send another note; for, as the note offered by Blum 
v had been already discounted, the defendant understood the 
Shumac. Diaintiff to want a new loan. The succeeding week the plain- 
tiff sent a note for $400 by another agent, which was discount- 
ed. The defendant admits, that he has none of the several 
letters of the plaintiff, directing the payment of the money to 
Blum and his other agents ; and he says, that it has been his 
invariable practice to destroy all such papers, because the pos- 
session of the note is the highest evidence of the debt, and 
that he has paid the money on it, without the aid of letters or 

orders for the money. 

The answer then states, that, in confirmation of the defen- 
dant’s remembrance of the whole transaction, the bank books 
sustain him, and that he is certain they are correct; that the 
discount book shews in his own writing, among the new dis- 
counts of September 17th, the note of the plaintiff of Septem- 
ber 10th, at 90 days, and that the money was received by John 
C. Blum. The defendant admits that he prepared a list of 
debts to the bank of Salem, in November, 1839, for the pur- 
pose of making his half yearly return to the principal bank, 
and therein at first he charged the plaintiff’s debt at $400; 
but he says that he afterwards discovered his mistake by com- 
paring the books, and corrected his return by making the debt 
$800, being for two notes of $400, each. 

The defendant admits, that there was an excess of cash on 
hand; but says that it had been accumulating for several 
years, and that in the beginning of 1839 it was about $300, 
and that in closing the accounts of that year it was found to 
be about the same; which satisfies him, that he paid this mo- 
ney to Blum, as the excess would otherwise have been about 
$700. 

Replication was taken to the answer, and the parties pro- 
ceeded to take proofs ; and, when ready, the cause was trans- 
ferred to this court for hearing. 

John C. Blum, who was the cashier of the bank for eleven 
years immediately preceding the plaintiff's coming in, and 
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who is now a director, was examined and states, that he June, 1845 
has no recollection of having received or offered the plain- yy .1ean 
tiff’s note of the 10th of September, though he has no doubt, mantis 
from the statements of both the plaintiff and defendant, that 
hedid. He says, that, at the time, he was very busy in pre- 
paring to leave home for Philadelphia, to lay in a stock of 
merchandize, and having no interest in the matter, he did not 
charge his memory respecting it. Hé however denies posi- 
lively having received any sum whatever on the plaintiff’s 
note, on the 17th of September or dt any other time; and he 
says that he is absolutely sure he did not, for he had no excess 
of cash, and, if he had received the money, he could not have 
forgotten it. The note of September 10th was shown him 
and is exhibited, having on the back the word “ offered,” 
which he says is in the writing of the defendant, and is the 
usual memorandum on notes that are offered and approved, 
but not discounted on one offering day and are kept for an- 
other day, when they take theirturn. He states, that he re- 
ceived from the defendant on the 17th or 18th of September 
in the bank, a small sum of money, which the defendant 
owed him upon their private dealings, and some exchanges, 
but none on any other account; and that he left home on the 
19th of September, and was absent about five weeks. About 
two or three weeks after his return, the defendant told him, 
that some error existed about McLean’s notes, two appearing 
to be discounted for him for the same sum in a short time, and 
asked the witness, if he recollected any thing about it, and the 
witness informed him that he did not. To the question by 
the defendant: “When you returned from the north, was I 
not the first person who mentioned that some error in dis- 
counting McLean’s notes had taken place?” the witness an- 
swers, that the defendant informed him, that there was some 
error in the discounts for McLean, and that he was the first 
person who did mention it to him. 

J. H. Dobson states, that, on the 17th of September, 1839, 
he was in the bank at Salem, and some money transaction oc- 
curred between the defendant and Blum, in which he thought 
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June, 1845 the defendant’s conduct was similar to his acts towards the 


McLean 
Vv 
Shuman. 


witness in discounting notes for him before that time; which 
he explains by saying, that the defendant counted out the 
bank notes in parcels of $100, and then took the discount 
from one of the parcels ; and he says, that on that occasion 
the defendant counted out four parcels, which Blum took ; 
and he did not see Blum pay the defendant any money in ex- 
change or otherwise. He says upon cross examination, that 
he did not know the sum paid to Blum, nor on what account, 
as the parties conversed in German, which he did not under- 
stand ; and that upon discounting notes, defendant generally 
uses an interest table to ascertain the discount, and he cannot 
recollect that he had it when he paid the money to Blum. 

J. E. Thorne deposes that, on the 24th September 1839, 
he went to the bank at Salem, for the purpose of ascertaining 
whether a note of his own had been discounted, which had 
been offered five or six weeks before. He carried a letter from 
the plaintiff to the defendant, requesting him to pay to the 
witness the proceeds of his note fur $400, which had been 
sent to the bank the week before. He states that, after the 
defendant had read the ietter, without making any remark, he 
searched in several places for the plaintiff's note, for some 
time ; at first, in a drawer from which he had taken the depo- 
nent’s note ; then he looked carefully through a desk in another 
part ofthe room; andthen mentioned, “that he could not find 
any note of McLean’s ,” that the defendant shewed anxiety and 
searched the same places again, and took up several bundles of 
filed notes, or papers that looked like them, and examined them, 
turning up the end of each so as to see the name on it ; and that, 
after he had made this second search, he turned to the deponent 
and said, “thathe had no note of McLean’s in his possession ; 
and he said further, that “the money was ready, and if Mc- 


‘Lean would send the note he could have the money.” Of all 


this the witness informed the plaintiff, on his returr. to Greens. 
borough. ‘The witness says, that he is positive as to what oc- 
curred, because it was the first time he was ever in a bank, 
and the misunderstanding arose so soon afterwards, that the 
circumstances were impressed on his memory. 
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Joseph Rankin states, that, on the first of October, he car- June, 1845. 
ried the plaintiff’s second note in a letter directed to the de- yy ran 
fendant, and requesting him tosend the money by the witness; —v 
and that, as soon as the defendant read the letter, he took out — 
of the desk a bundle of money and handed it to the witness, 
and when he began to look over it the defendant told him it 
was right, and that there was the sum of $400, except that 
the discount was taken out. He says the money was right 
and in a single parcel. 

A witness, W. J. McElray, states that he was in the bank 
when Thorn delivered the plaintiff’s letter, and that he saw 
the defendant then look into a drawer, in which he usually 
keeps notes offered for discount, and after examining a bundle 
of notes, he thinks the defendant said, if Mr. McLean wishes 
a discount, he must send in a new bond. He cannot state, 
whether the defendant did or did not say, that McLean did 
not owe any bond there; though he recollects nothing of it. 

Mr. Gilmer, an attorney, states that at the request of the 
plaintiff he had, in December 1839, an interview with the de- 
fendant and Blum, upon this subject; that Blum denied re- 
ceiving any money for the plaintiff from the defendant; and 
that, when the witness informed the defendant of that denial, 
he showed the witness the entry of the discounts of September 
17th, on which it appeared that Blum had received it. The 
witness asked the defendant, if he had any recollection that 
Blum received the money ; to which he replied, that he had 
not, but that he relied on his book. He said, he would not 
have made the entry, if he had not paid the money to Blom, 
and that his books could not be mistaken ; but that Blum got 
the money, though he had never paid it to McLean. The 
witness also then told the defendant what Thorn said, which 
was what he has stated in his deposition ; and the defendant 
admitted, that he told Thorn “that McLean had no note in 
bank ;” but he said, he meant that he had no note to he dis- 
counted. The witness told him, that Mr. Shober, a director 
of the bank, had told him, that in the list of debts made out 
by the defendant, there was but one debt of $400 against Mc 
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June, 1845 Lean, and he requested the defendant to let him see that list ; 
Me Lean but the defendant declined doing so, and said he had discover- 


Semen 


ed the mistake, and that in the list sent to Wilmington, Mc- 
Lean’s debt was $S00. 

Upon the foregoing evidence the cause was heard, and, as 
there was such a conflict between the recollection of Mr. Shu- 
man ard Mr. Blum, the Court was desirous to obtain fur- 
ther information upon the point, whether there were two dis- 
counts for the plaintiff, or only one, which an inquiry would 
afford ; and it was referred to the Master to make that inquiry, 
with directions to inspect the books of the agency containing 
all entries in relation to the notes, and all returns made by the 
agent to the principal bank, which would include the transac- 
tions of the agency of the 17th of September, and 1st of Oc- 
tober 1839, or any other in which either of the notes, or the 
amount thereof, or the profit upon the discount thereof, 
was or ought to be included, and to collate such returns 
with the books of the agency in their present state. The 
Master reported copies of the entries on the discount 
book for September 17th and October Ist., on which the 
two notes of the plaintiff appear, and it is stated in the 
margin of the entry of the former day, that Blum received 
the money. The note is stated to be dated September 10th, 
at 90 days, and to be discounted September 17th for $400, 
with 92 days to run from that time, and the discount for 92 
days is taken, to wit, $6 13. From the principal bank was 
obtained the return of the list of debts dated November 30th, 
1839, which states McLean’s debt to be $800; and also the 
half yearly statements of the “Cash account,” “Bills and 
Notes discounted,” “ Profit and loss,” and “ Account Current,” 
between the agency and the principal bank—all shewing ex- 
act balances. With respect tothe “weekly returns” of the 
agent, the President of the bank states, that they are mere 
generalities and give no details, which could elucidate the sub- 
ject of the inquiry, and he does not send them. 

The Master also examined the defendant upon interrogato- 
ries, and Mr. Shober, one of the directors. 

Mr. Shuman states, that no book was kept which shewed 
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the notes offered, but only those discounted; and that notes June,1845. 
not discounted often lie a great length of time in his hands. 
He says that he did not carry the discounts weekly into the v 
leger ; but that months elapsed without his posting the books, 5*™™4" 
until it beeame necessary, in order to make his half yearly re- 

turns and settlements with the principal bank. That when, 

with that view, he was posting the accounts into the leger in 
November, he discovered that there were two discounts for 
McLean, and upon seeing the second, it struck his memory 

that some difficulty had occurred about a note being inquited 

for as in his hands, and not being found among the notes of. 

fered for discount ; and that, not having a suspicion of any 
dishonesty, he went to Blum, who had then returned home, 

and mentioned the difficulty, and requested him to tell the de- 
fendant what he recollected about it ; to which Blum answer- 

ed, that he had no distinct recollection of any transaction of 

that kind. He states that he invited Blum to examine the 

books, which he promised to do; but that he did not, until 

the defendant was obliged to post them with a view to mak- 

ing up his accounts, and then he posted the second discount. 

His first list of debts was made out before that additional en- 

try in the leger, and was not altered until January 1840, after 

this controversy had arisen ; but the list sent to Wilmington 

was made out after the posting was completed by adding Mc 

Lean’s second note. 

He says, that his half yearly accounts did not balance, but 
there was always an excess of assets—which excess was not 
taken notice of in the books. Findiag the charges against 
him on the books, he merely balanced them. He is unable 
to say, what was the excess in May 1839, or November of that 
year, or at any time before May 1842, since which time the 
surplus has been noted. 

It was then $819 6S 

In November, 1842, 792 71 

In May, 1843, 1400 12 

In November, not noted. 

In May, 1844, 1343 52 
G4 
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June, 18645 Mr. Shober states that he was one of the Board of Ditec- 

tors on the 17th of September, and that McLean’s note was 

offered on that day. It was approved by the board, but not 

Shaman. discounted, as the amount, to which they meant to discount, 
was full before they came to McLean’s; but it was approved 
and the defendant wrote “offered” on it, as a memorandum, 
that it was to be discounted at some other time, when the 
agent should have funds. But he says also, that the board 
was not particular with the agent ; and that had he, after the 
adjournment of the board, received payments enough, the di- 
rectors would have sanctioned his discounting the note that 
day. He says, that it is the practice for dealers to deposit their 
notes with the agent, and leave them in his hands, for weeks 
and months for discount. That in examining the half year- 
ly accounts, when there were large surpluses, he has several 
times discovered errors in charging debts as still outstanding, 
which had been paid ; so that, upon giving the proper credit 
on them, the surplus would be nearly exhausted. 


J. H. Bryan and Iredell for the plaintiff. 
Morehead for the defendant. 


McLean 


Rurrin, C.J. ‘This case presents one of those instances 
of unhappy misunderstanding between persons of equal res- 
pectability, which arises from the defects of memory and an 
extreme looseness in transacting business. 'The persons most 
concerned in feeling in the cause are the two witnesses, Mr. 
Blum and Mr. Shuman—for the latter, though the party, is 
really not so in interest, being the mere payee of the note in 
trust for the bank. It is admitted on all sides, that the plain- 
tiff is entitled to relief in the premises from one or the ‘other 
of those persons, as no part of the money ever came to his 
hands. The doubt in the case is, whether the defendant nev- 
er paid the money to any one, or paid it to Mr. Blum. The 
defendant avers, that he did pay it to Blum; and the latter as 
positively affirms, that he did not. It is the unpleasant task of 
the Court to decide between them. But in making the deci- 
sion, it would be no less our inclination than our duty in every 
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case, to proceed, as far as we may, upon grounds consistent June, 1845 
with the integrity of persons, thus implicated, in giving con- yetean 
tradictory accounts of the same transaction. Much more a 
should the Court thus act between two persons, occupying sta- 
tions in society so entirely equal, as the two gentlemen before 

us seemtodo. The one is the Cashier of a bank, and the 
other was the Cashier for a long time, and he is now a direct- 

or of the same bank. It is incumbent on the Court, then, to 
give both of those persons credit for their characters, in point 

of uprightness, if we can find any fair grounds of decision, 
compatible with such characters. And we believe that there 

are such grounds, on which we can give our judgment on 
sound legal principles and leave each of these persons’ repu- 
tation unimpeached, at least by us. 

_ In cases, in which credit seems to be so nearly balanced, 
very often the determination may be safely placed upon the 
want of preponderating proof on the side, upon which the er- 

ror rests, and upon an exhibition in that party of a deficiency 

of that due caution, which prudence required him to use.— 
For in such a case, negligence, far from that grossness which 
amounts to fraud, may yet be sufficient to prevent a Court 
from yielding to the evidence given by a party, who ought to 
have taken care to provide better evidence—especially when, 
according to the common course of business, it would have 
been proper and easy to provide conclusive proof. And we 

are free to say, that this view of the present case seems to be 
decisive against the defendant. 

On whom is the onus here? ‘The defendant admits that it 
is on him ; but he says the possession of the bond establishes 
every thing, uutil the contrary be proved. ‘I'herefore he con- 
tends, that it changes the burden of prooi. But we think 
quite the contrary, as the facts appearhere. We acknowledge 
that, in ordinary transactions between individuals, the posses- 
sion of a bond by the obligee is not only evidence of its de- 
livery but of its justice. But here the witnesses state, and the 
defendant admits, that he came into possession of this note— 
payable to himself nominally, for another—not as his proper- 
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June, 1845 ty, but merely to offer to the bank for discount; and that 





McLean 
v 


Shuman. 


notes are necessarily in all cases entrusted to his custody for 
that purpose, and that in many instances he retains them for 
months. This, then, takes away in this Court all force from 
the possession ; for it would be monstrous, if every person, 
who sends in a note to a bank for discount, should be obliged 
to prove, that he did not receive the money. It would reverse 
the common course of business. Generally speaking, indeed, 
the negative might be readily proved even in those cases ; be- 
cause the cashiers and clerks are competent witnesses between 
the bank and the dealer. Nevertheless, we believe it is the 
invariable course in all banks and branches, that we have hith- 
erto known, to pay money upon the discount of notes, only 
upon the written order of the person entitled to it. Such or- 
ders are so necessary to protect the rights of dealers and as 
vouchers for the paying officers, that they have received the 
name of checks, which appropriately expresses their office. 
But when, as in this case, the paper; upon which loans are 
made, is in the form of a note payable to the cashier himself, 
who thus gets by possession a right of action, which is irre- 
sistable at law, and he cannot be there called on to testify for 
a defendant, the necessity for some check on the cashier 
against unjust demands is so obvious, that one is astonished to 
find that it was ever omitted. We believe it is common to dis- 
pose of bills of exchange at the bank counter, that is to say, 
by a stranger, who has no regular account at the bank ; be- 
cause bills are rather bought and sold by the ministerial offi- 
cers than the subjects of proper discounts by the directors. 
But it argues culpable carelessness, to be without any formal 
written check for the proceeds of ordinary discounts. And, 
above all, when one man claims an authority to receive an- 
other man’s money. The bank was bound in good faith, 
when the plaintiff went to ask the defendant, whether he 
could prove the payment of the money to Mr. Blum to be able 
to say, “ Yes—here is his check: or here is your order and 
his receipt on it.” Instead of that, the defendant could only say, 
“1 destroyed your order, but here is my book, which says 
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Blum received the money ;” and when the plaintiff was look- June, 1845. 


ing out for evidence on which he could charge Blum, if ne- 
cessary, the defendant informed him, that he had no recollec- 
tion of paying the money. So the defendant could not prove 
the payment, and the plaintiff would be completely at the 
mercy of the defendant and Blum. The plaintiff has a right 
to say to the bank or to the defendant, itis your own fault, 
that the receipt of the money by Blum cannot be established, 
and as you have left me without remedy against him, you 
ought to make the loss your own. It is true, that, if it appear- 
ed, that Blum actually received this money, he would be made 
to account for it, and the plaintiff would be bound to look to 
him as his agent. But the question is, did he getit? He 
says he did not; and the defendant says he did. How can 
we judge between them? But it is said, the defendant is sup- 
ported by his books. But that is not so; for he has no recol- 
lection, to be refreshed. ‘The books do not sustain the defen- 
dant ; but he looks altogether to them. And here, again, we 
must say, that, as a witness, the books are much less satisfac- 
tory than the defendant himself—for, plainly they are entitled 
to but little consideration. In the case of this very note, it is 
remarkable, that a gross error, either in fact or law, was com- 
mitted ; for 92 days interest was on the 17th of September 
taken off a 90 days note dated the 10th September. Either 
the discount was entered as of the wrong day, (as Mr. Sho- 
ber’s testimony renders probable) or usurious interest was ta- 
ken. Weendeavored to get the “weekly return” of that 
week, but the bank has not put it in, for the reason alleged, 
that it has no details, but consists of mere generalities. Now 
it was because it deals in generals that we wanted it; in order 
that we might see, whether the aggregate of notes discount- 
ed that week, as then returned, and the discount on them 
would include or exclude this note, which now appears on the 
books of the agency among the discounts of that week ; and 
the withholding such a document affords a presumption, that 
its contents, if produced, would benefit the opposite party. 
But above all, such large and fluctuating surpluses, for such 


_- 


McLean 
v 
Shuman. 
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June, 1845 long periods, prove completely, that there was either such a 


McLean 


Vv 
Shuman. 


want of attention or skill in keeping the books, that no reli- 
ance can be placed on them. Indeed, Mr. Sbober says, the 
defendant has often kept debts on his list, as parts of the as- 
sets, after they had been paid, Now, it is just as easy to sup- 
pose, that he entered the payment to Blum, when he made the 
list of discounts, upon putting to itself the money for that 
purpose, and afterwards forgetting it, as that he should receive 
a debt and forget to credit the debtor. The defendant was 
wrong, when he said his books could not be mistaken ; for he is 
obliged to own, that there are undiscovered errors in them to 
more than three times this debt. 

We do not take into consideration the evidence of Thorn 
and Dobson, which raise opposing probabilities; for we do 
not decide the cause upon the higher or lower personal credit 
of Mr. Shuman or Mr. Blum; because, without going into 
that, it is sufficient, if under the circumstances, the question 
of fact be left doubiful, to entitle the plaintiff to adecree. A 


bank, that pays money to any person as a loan, withouta 
check or receipt, and especially pays the money of one man 
to another, without taking something to charge him, ought to 
lose it, unless the facts can be unquestionably established. 


Per Curt, Injunction perpetuated, with costs. 
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THE GOVERNOR OF NORTH CAROLINA ts. THE RALEIGH 
AND GASTON RAIL ROAD COMPANY. 


Under the Act of Assembly, Rev, Stat. ch. 26, directing how service of pro- June, 1845. 


cess shall be made on a corporation, the service on the president or other 
officer of a corporation may be in the county in which he actually resides, 
or in the one which is his official] residence, and where he catries on and at- 
tends to the business ef the corporation. 

And, per Nasu, J. if the service of a process upon an officer of the corpora- 
tion be not made in the proper county, bat the sheriff returns it executed, 
stating on whom it has been served, the corporation can only take advantage 
of the irregularity in the service by a plea in abatement. 

Where a plaintiff in Equity is entitled to a judgment pro confesso, and the 
court below refuses to grant his motion to that effect, this is such an inter- 
locatory order as the judge may permit him to appeal from. 


This was an appeal from an interlocutory decision of the 
Court of Equity of Wake Connty, at the Spring Term, 1845, 


his Honor Judge Drcx presiding. 

The following facts are agreed on between the parties. 
James Wyche was, for many years, a resident of Granville 
county, having his domicil there. In January, 1845, he was 
appointed President of the company, after which he came to 
Raleigh, where he spent the greater part of his time, at the 
office of the company, at their depot there ; returning from 
time to time, to his family in Granville, where they had con- 
tinued : That he had no. changed his domicil to Wake with a 
view to his personal residence, but was here officially in the 
transaction of the business of his office ; and while so here, 
the process in this case was served upon him at the time men- 
tioned in the sheriff’s return. It was further admitted that 
the persons; who, before Mr. Wyche, were Presidents of the 
company, were domiciled in the county of Wake, had their 
families there and transacted their official business in the same 
house at the depot, in which Mr. Wyche transacted his official 
business. A proposition had been made to Mr. Wychie, some 
short time before, by one of the counsel_of the plaintiff, to ac- 
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June, 1845. cept service of process in Granville, which he declined, stating 

Governor U@ Would shortly be in Raleigh, where he would accept ser- 

v __ Vice, or, ifnot, service could be made. When the sheriff call- 

Raleigh © ed on him at his office, at the depot near Raleigh, he declined 

R.Co. accepting service, and the sheriff executed the process and de- 
livered a copy of the bill, and made his return accordingly. 

Upon the return of the process to court, nd answer having 

been filed, within the time prescribed by law, the plaintiff’s 

counsel moved that the bill bé taken pro confesso, which the 

court declined, being of opinion, that the process had not been 

well served. Upon the prayer of the plaintiff, the court grant- 


edhi m an appeal to the Supreme Court. 


Whitaker and Iredell for the plaintiff. 
Badger and Wm. H. Haywood for the defendant. 


Nasu, J. On behalfof the defendant, it is contended that 
there has been no legal service of process in the case, and that, if 
there has been, this is not one of those interloctutory orders, 
from which, it was in the power of the court below to grant 
an appeal. 

The difficulty in this case arises under the 3rd and 4th sec- 
tions of the 26th chapter of the Revised Statutes. ‘The 3rd sec- 
tion provides, that when asummonsshall issne against any bank- 
ing or other incorporated company, service on the President, 
or other head, or in his absence on the Cashier or Treasurer, 
or in the absence of both the President or chief officer, and the 
Cashier and Treasurer, then, on any Director of such compa- 
ny, such President or other officer, being at the time of such 
service, in the county in which he usually resides, shall be 
deemed sufficient service of the summons. ‘The 4th section 
directs, that suits in Equity against corporations shall com- 
mence by subpeena, and the service of such subpeena, and all 
interlocutory orders and decrees, shall be made in the same 
manner and under the same restrictions, as is provided for the 
service of a summons in a suit at law. 

In giving a construction to a statute, it is necessary to look 
to the Legislative will, as expressed in the act, if it can be as- 
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certained. It is evident, that both in the 3rd and 4th sections June, 1845 


of the act, the object of the Legislature, was to facilitate Govetnor 
service of process, in cases against corporations. Instead, ya 
then, of the cumbrows mode of proceeding, known to the Raleigh R.: 
common law, the 3rd section substitutes a summons, and the 2.Co. 
individual, upou whom service is to be made, is pointed out. 
Thus, while the mode of commencing his proceedings is made 
easy to the citizen, the interest of the corporation is guarded. 
The individual who has been selected by the stockholders to 
guard their interest, and to manage their affairs, the one, who 
it is to be supposed will be the best acquainted with the trans- 
actioffs of the institution, and best capable of defending it 
when assailed, is first pointed out as the object of the service 
of the notice, and after him, the officers next in dignity. But 
still farther to guard the corporation from vexatious and har- 
rassing suits and actions, or rather to guard the several offi- 
cers, it is provided, this notice shall not be served upon him 
wherever he may be found in the State, but in the county in 
which he resides at the time of the service. 

The 4th section places the service of the subpeena in Equi- 
ty wpon the same terms as a notice atlaw. We cannot, we 
think, with any propriety, give to these sections a literal ex- 
position ; it would lead to absurdities, which ought to be a- 
voided if it can be done without a manifest violation of the 
law. ‘Take this case; a person is chosen as President of this 
corporation, who resides in the county of Caldwell, at the 
foot of the Blue ridge, he does not choose to remove his fam- 
ily to Wake county—he, as Mr. Wyche did, leaves his family 
ut his then place of residence, and comes to Raleigh, where 
he attends day after day and month afier month, to the busi- 
ness of the corporation, and at its office, where most of its 
business is transacted, and where its books and papers are 
kept. The act of ’44 requires a suit, instituted for the pur- 
poses for which this is, to be brought in the Superior Court of 
Wake. The process issues to Caldwell, where his family re- 
sides ; the President is not there ; he is in Wake where his offi- 
cial duty calls him. No cashier, or treasurer, or stockholder, 

HA 
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June, 1845. resides in Caldwell county. The sheriff, of course, returns 
“Governor 20 Proper officer to be found in his county, upon whom the 
v__ subpeena can be served. From the next Term of the Court, 
ah another subpeena issues to the Sheriff of Wake; he goes to 
R. Co. the office of the Rail Road Company ; there he finds the Pres- 
ident, but he cannot serve it upon him, because he is not in 
the county in which he resides. Must he then serve it upon 
a subordinate officer and return that he has so done, because 
the President cou]jd not be found, when he is actually in his pre- 
sence. Again, the 4th sec. requires, not only that the subpana 
must be served upon the President in the county in which he 
resides, but also, “every interlocutory order, and decree.” 
Suppose the case fairly in court, and an interlocutory order 
requiring personal service be made; the President resides in 
Caldwell, but he is in Wake, not two hundred yards from the 
Court House, at the office of the company. According to the 
letter of the act, it cannot be served upon him until he returns 
to Caldwell. We cannot persuade ourselves, that sach was 
the intention of the Legislature, but that they contemplated a 
service, either in the county in which he actually resided, or 
in the one, where was his official residence, where he carried 
on and attended to the business of the corporation ; and that 
in this case, Mr. Wyche did officially reside in Wake, at the 

time the process was served upon him. 

The court is’ therefore of opinion, for the above reasons, 
that his Honor erred in ruling that the process had not been 
well served. 

F am of opinion that there was error for another reason. 
The corporation is the real defendant, and the requirements 
of the act, as to the mode and place of service, are but direc- 
tory to the officer, and when so made, the service is declared 
sufficient; and the 3rd_ section closes by enacting, on every 
summons “served as aforesaid, the officer making it, shall en- 
dorse distinctly, on whom the same hath been made or execu- 
ted, otherwise such return shall not be deemed valid.” _It is 
only then, when the returning officer fails to state distinctly 
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in his return, on whom he has served the process, that the June, 1845 
Legislature has declared the service invalid. Go 
Here the officer has not erred in this particular, buthas dis. _—_v 
tinctly told us, on whom the process was served. ‘To the ser- — “y 
vice of the subpaena upon the officer out of the county, in B-Co. 
which he resides, no such consequence is annexed. Such a 
service, therefore, cannot be treated as a nullity--as no service 
at all. The most that can be claimed is, that it is irregular, 
and, if so, sufficient to bring the defendant into court, and drive 
him to his plea. The act of 1782, Rev. Stat. ch. 32, s. 4, re- 
quires, that a subpeena in Equity shall be served ten days be- 
fore the sitting of the court, to which it is made returnable, 
and a copy of the bill be at the same time delivered to the de- 
fendant, “on failure of any of which requisitions, the defend- 
ant may plead the matter in abatement, and the suit shall be 
dismissed.” Here is a plain direction given by the Legisla- 
ture, as to the manner in which the defendant shall avail him- 
self of a return irregular or defective in those matters. Anony- 
mous case, 1 Hay. Rep. 331, Battle's edition ; and Worthing- 
ton and Coltrane, 2nd Car. L. Rep. 68. In these cases the 
court say, the plea in abatement is given by the act of 1782, 
to a person, upon whom an irregular service has been made, 
that is, a service written less than ten days before the return | 
term. I conclude then, if a service within the ten days is ir- 
regular and not to be treated as a nullity, the service in this 
case is not a nullity, but requires a plea on the part of the de- 
fendant. 
Upon the whole, the court is of opinion, the judge erred in 
refusing to grant the motion of the plaintiff for a judgment 
pro confesso against the defendant. 
We are further of opinion, it was such an interlocutory or- 
der, as authorised the presiding judge in his discretion to grant 
an appeal to this court. The refusal of the motion for a 
judgment pro confesso, was, in effect, putting the plaintiff’s 
case out of court, and subjecting him to pay the costs which 
had acerued upto that time. His interest therefore, was such 
as to entitle him to the exercise of the discretion, entrusted to 
the judge by the law. 
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June, 1845 We do not think that by the conversation in Granville, Mr. 


~ Wyche intended or did -vaive any right secured to him or to 


the corporation, which he represented, and that his subsequent 
conduct in refusing to accept service, was a departure from 
any principle of duty or propriety. 

The interlocutory order of his honor ought to be reversed, 
and this opinion must be certified to the Court of Equity of 
Wake county. 


Per Coriam, Ordered accordingly. 


GEORGE CROWDER rs. WILLIAM I. LANGDON. 


A party to a contract, as where one partner purchases the interest of his eo- 
partner, cannot have relief in equity upon the ground of a false representa- 
tian by the vendor, when he had an opportunity of knowing the truth or 
falsehood of the representation complained of. 

As to a mutual mistake in matters of fact, the general rule is, that an act done 
ora contract made under such mistake is relieved in Equity. 

But where the means of information are alike open to both parties, and when 
each is presumed to exercise his own judgment, in regard to extrinsic mat- 
ters, Equity will not relieve. 

In like manner, when the facts are equally unknown to both parties, or when 
each has equal and adequate means of information, or when the facts are 
doubtful from their own nature, in every such case, if the party has acted 

with good faith, a Court of Equity will not interpose, 

When each party is equally innocent, and there is no concealment of facts, 
mistake cr ignorance is no fuundation for equitable interference. 


This cause was set for hearing, and by consent transmitted 
to the Supreme Court, at the Spring Term, 1845, of Wake 
Court of Equity. 

The bill charges, that the plaintiff, in January, 1837, enter- 
ed into copartnership with the defendant and Thomas G. 











SUPREME COURT OF NORTH CAROLINA. 


Whitaker, for the purpose of merchandizing, which was to June, 1845 
continue ten years ; one half of the capital to be advanced by Go vaer 





the defendant, and the other half in equal portions by the 
plaintiff and Thomas G, Whitaker: that he is entirely igno- 
rant of mercantile matters and illiterate, and soon became un- 
easy and desirous to close the business, and proposed to his 
partners to dissolve the firm. To this proposition the defend- 
ant, Langdon, refused his assent, and persuaded the plaintiff 
that he could not retire from the firm without a violation of 
duty and subjecting himself to damages, and that the firm had 
done a very profitable business ; that the defendant was to be 
the acting partner, and he kad accordingly managed the busi- 
ness of the firm, laid in their stock of goods, and contracted 
the debts : that, having implicit confidence in his skill and in- 
tegrity, he fully believed and relied upon his statements; and 
that the defendant, availing himself of his superior knowledge 
of the business of the firm, of the plaintiff’s ignorance and the 
confidence he knew he reposed in him, persuaded him, the 
plaintiff, to purchase from the defendant his interest in the firm : 
that, to induce him to do so, he made out a statement in writing, 
showing a large profit, to wit, $ 2,900 or $ 3,000, and this state- 
ment he averred to be true, and the plaintiff, trusting to his asser- 
tion and believing the statement to be true, did purchase from 
the defendant his undivided moiety in the firm, at the price of 
$ 1000, which he paid to the defendant. By their agreement, 
the plaintiff bound himself to indemnify the said Langdon 
against all liability on account of the debts of the firm, and the. 
said Langdon at the same tite assured the plaintiff he would 
correct any errors that might exist in the statement. ‘The bill 
further states that the plaintiff has paid all the debts due by 
the firm, and that he purchased out his other copartner, Tho 
mas G. Whitaker, upon the same terms. The bill then eharges, 
that, instead of $7,200, the amount stated in the paper wri- 
ting as being the amount of the debts due from the firm, there 
were near $ 10,000 due ; all of which were contracted by the 
defendant, Langdon, and among them one for $ 5,646, due the 
Literary Fund, and represented in the statement tobe $ 4,000, 
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Suse, 1815 and also several which were not etitered upon the books of the 


Crowder 


v 
Langdon. 
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firm: that the statement was erroneous in the amount of debts 
set forth as due to the firm, as many of them had been receiv- 
ed by the defendant and the debtors not credited on the books, 
and that the plaintiff had been cheated into making the pur- 
chase of said Langdon, as the business was a losing one and 
not profitable. The bill prays that the contract, by which he 
purchased from the defendant his interest in the firm, may be set 
aside, and the defendant decreed to refund to him the $ 1000 
he paid him, and account with him for the assets of the firm, 
or that Langdon may account with and pay him what he 
owes the firm, and also the debts of the firm which he collect- 
ed before the sale. 

The defendant admits the copartnership, and the sale by 
him to the complainant of his interest in the business, at the 
price of $ 1,100, and that he made a statement of the situation 
of the firm. He alleges that having heard that the complain- 
ant was dissatisfied, he expressed his entire willingness to dis- 
solve the partnership, provided he should receive back the cap- 
ital he had invested, namely, the sum of $ 1,000, with interest 
on it: denies that, by the articles or agreement of the parties, 
he was to be the active partner, but that Thomas G. Whita- 
ker was to manage the business, and that he had nothing to do 
with it, for twelve months before selling to the defendant: and 
says that the statement, which he submitted to the plaintiff, 
was drawn up by the defendant, at the request of the plaintiff, 
and that he took it from the books and from the information 
of the plaintiff and Thomas G, Whitaker, and knew nothing 
more of the affairs of the firm, than as disclosed by the books, 
and nothing more than was known to the plaintiff. He did 
represent to the plaintiff, that the firm had done a good busi- 
ness and he so believed; for as far as he knew, nothing haa 
been lost by speculation or bad debts, and the stand was known 
to be an excellent one, and he denies expressly, it was in his 
power, from the manner in which the books were kept and the 
entries made, to exhibit the true condition of the firm, and 
avers that, in making the statement, he had to rely upon in- 
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formation derived from the plaintiff and Whitaker, and this June, 1845. 


fact was fully known to the plaintiff: that as to the out stand- 
ing debts, mentioned in the statement, they were put down at 
a gross sum, made up from the books and the information of 
the plaintiff and Whitaker, the acting partner, he, the defend- 
ant, having no knowledge of them. - 

The pluintiff rep!ied to the answer, and the cause has been 
sent here for trial. 

The statement referred to by the parties, and called the blue 
paper, is an exhibit in the case. It contains a list of debts 
due to the firm, but none of debts due by the firm. It states 
the situation of the firm as follows : 

Value of goods, with 25 per cent. on cost, $3,631 07 


Account, -+ *- - + .2.- 3,555 93 
Valueof Store, - - - = - 300 00 
Notes, dntoe: | ‘eyojat aietad= 1,480 00 
Judgments, = foie eet le 845 00 
Cash, - at, oe. eee 500 00 
$10,312 10 
The debts are charged at the round sum 7,500 00 
Leaving a balance of $3.812 10 
as excess of assets, above liabilities, except the stock, which 
was $2,000. 


Thomas G. Whitaker, one of the firm, states, that no en- 
tries appear upon the books in the hand writing of Langdon 
after March, 1838, and that, after that time, the books were 
kept by him and the clerks, Langdon not having any thing to 
do with them: that, in March, ’39, Langdon came to his 
house and brought with him the books of the firm, including 
those which had been kept by the witness and the clerks: 
that from the said books, Langdon, in conjunction with the 
witness, made the various estimates, which appear in figures 
on the blue paper, representing that the assets of the firm on 
hand amounted to $10,312 10 cents: that the indebtedness 
was computed at $6,000, from the memory of Langdon and 
the witness, the books not having entries of the debts from the 
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June, 1845 firm ; to which, at the suggestion of the defendant, was add- 


ag 


wder 


ed in the estimate, $1,500: that Crowder was sent for by 
Langdon, and came before they got through the statement: 


Langton that the $6,000 was borrowed of the Literary Fund, to pay 


off the debts due by the firm to the North for their steck of 
goods, and were applied to that purpose, and that he sold out 
his interest in the firm to the plaintiff. He says also, that 
$600 was put down to cover bad debts, according to their conjec- 
tural amount: that, since the statement, it was found the debts 
of the firm execeded $7,500. At the time when the estimate 
was made, the defendant and Langdon based their computa- 
tion on what they recollected of their debts: that they spoke 
of the several items in the presence of the plaintiff, who seem- 
ed ignorant of the amount of indebtedness, and whose infor- 
mation, in relation to it, was principally derived from thedefend- 
ant and Langdon : that the object of the meeting was to agree 
upon a dissolution of the partnership, when each proposed 
to sellto the other; Langdon, from the start, saying, he 
could not take less than his capital, and interest on it; and, 
after various propositions he proposed to Crowder, to sell to 
him for $1,100: Crowder took him aside and asked his opin- 
ion ; he advised him fo take more time and not make a con- 
tract of the kind hastily. The parties separated for the night, 
under the belief, as he thought, that the partnership was to be 
dissolved, and he prepared notices to that effect. The next 
morning, Crowder proposed to him to join him in purchasing 
Langdon out, which he declined ; Crowder then said he had 
made up his mind to make the purchase. He told Crowder 
he thought the statement made the day before was correct, 
and in that estimate the Literary Fund debt was assumed to 
be $5,000. 

Lewis Crowder, the son of the plaintiff, stated that he was 
a clerk in the store the first year, and that Langdon carried 
on the business for the first three or four months, and directed 
the manner in which the books should be kept, was present at 
the time ‘I’. G. Whitaker was, and Langdon said, if there was 
any error he could rectify it. 
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Henry Finch stated, that he was also a clerk in the store, June, 1846, 
and, for the last twelve months before, Langdon sold to the Goyaer- 


plaintiff, Langdon had been absent and had nothing todo with 


the business, and that during that time Crowder or Whitaker, ~ 


one or the other, was at the store every week: that from the 
books he could not understand what was the amount of debts 
due bythe firm: that he assisted in making an inventory of 
the goods on, hand just before the dissolution ; T. G. Whitaker. 
and Langdon being present part of the time, ang the two sons 
of the plaintiff also assisted ; that he heard the defendant say 
he had gone over the books, and there, was. no error in the 
amount he had given Crowder in his calculations. The de- 
fendant also examined the books, and found no mistake in the 
list of accounts due the firm. He cannot tell why the preper 
entries were not made on the books. During the twelve 
months that Langdon was absent, Crowder and Whitaker; 
who are brothers in law, were frequently together and, con- 
versed about the business of the firm and examined the books, 
The plaintiff, Crowder, purchased out Thomas G. Whitaker, 
the 30th August, 1541, and he witnessed the articles. 

Allen Adams testifies only as to the note to the Literary 
Fund. It was originally for $6,000, He was the surety, and 
sometimes signed in blank, and the notes were sometimes 
brought to him by Whitaker, once by Langdon, ‘and some- 
times by Crowder’s sons ; were signed by the partners individ- 
ually, and renewed, he thinks, every three months, as well be- 
fore, as after the purchase by Crowder. 

Willis Whitaker states, that the parties met at his house 
as he understood, to consummate the trade’ hetween the plain 
tiff and the defendant. The former asked if they, Langdon 
and Whitaker, had bronght the puper Contuining*the caledht 
tions, and was answered they had not, as they did not'conat 
der it necessary. The plaintiff then asked if the exteutations 
were correct, aud Was answered that they were 
so, with some intimation from titem, that froat the Gata they 
had to go upon, there might be some'small errors. He under 
stood Crowder wa to give Langdon $1,100 for his —_—— 

ms 14 
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June, 1845 and the agfeement was drawn up by Whitaker at the request 
“Crowder Of the other partners ; but not signed until the next morning. 
v__ Crowder is an illiterate man, can read and write a little, but 


knows nothing of book-keeping. Nothing was suid about cor- 
recting any errors, and Crowder observed, he supposed he 
was to have the gocds at the New York cost, to which Lang- 
don‘ replied, he, Crowder, had his interest for $3,100. Witness 
had frequently heard Crowder say, that he wished to get 
Langdon out of the firm, and has heafd him say in the same 
conversations, he wished to get out himself, as he felt much 
uneasiness and anxiety, as to Langdon’s connection with the 
firm, stating that he could not bring Langdon to a settlement, 
nor could he understand how he was managing the business 
of the firm. 
Among the exhibits in the case, are the statement made by 
Langdon and called the blue paper, the articles of agreement 
between the plaintiff and the defendant, and the articles be- 
tween the plaintiff and Thomas G. Whitaker. 


W. H. Haywood for the plaintiff. 
Miller and Saunders for the defendant. 


Nasu, J. The plaintiff places his claim to relief on two 
grotinds ; first, that Langdon, the defendant, availing himself 
of the confidence which he knew the plaintiff reposed in his 
skill and integrity, and taking advantage of his ignorance, in- 
duced him to believe; that the paper, called the blue paper, 
contained a correct estimate of the debts due from the firm 
aud those due to it, whereas the former turned out to be much 
larger than expected, and that the defendar.t knew such to be 
the fact, and that many of the debts represented as due the 
firm had been received before that time by Langdon himself. 
And, secondly, that if Langdon did not know the extent of 
the debts due from the firm, yet it was a mutual ignorance of 
matiersef fact, entitling the plaintiff to have the agreement 
rescinded. We think that upon neither ground is the plain- 
tiff entitled to relief. His allegation, that Langdon availed 
himself of the confidence he knew he reposed in him, is re- 
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pelled by the evidence in the case. To Samuel Whitaker, June, 1846 
his own witness, he at different times stated, “ he had much .o-— 4 
uneasiness and anxiety as to Langdon’s connection withthe _ ¥ 
firm, that he conld not bring him to a settlement, nor could **"8%?- 
he understand how he was managing his business.” _ What- 

ever confidence therefore he might have had in the defend- 

ant, when the partnership was formed, he had lost it before 

the arrangement was made ; he evidently had his fears exci- 

ted, and was put upon his guard by them. Now is there any | 
thing in the case to show ns, that any fraud was practiced by | 
Langdon. The books have been submitted to our inspection; 
Mr. Langdon is represented as a good accountant, and that he 

presented the mode in whie& the books should be kept. If 

they were left in the manner directed by him, they furnish ' 

little evidence of any knowledge on the subject. But it is 

shown by the evidence, that for the twelve months next pre- 

ceding the sale to the plaintiff, thedefendant had been absent 
and had nothing todo with the management of the business. 
The statement contained in the blue paper was drawn up by 
him, from the books, as testified by Thomas G. Whitaker, the 
other partner, and from information furnished by him and the 
plaintiff. In making that statement, the debts of the firm were 
stated by Langdon at $6,000, and so ignorant were the par- 
ties of the true situation of the business, that $1,500 were, at 
the suggestion of Whitaker, added on to the amount of the 
indebtedness of the firm, at a rough guess, and $600 for,bad 
debts. This was all done in the presence of the. plaintiff, 
Crowder. It has turned ont that $1,500 was not a sufficient- 
ly Jarge allowance, but that the debts were nearly $10,000. 
The plaintiff, though not skilled in book keeping, and, though 
an illiterate man, certainly had capacity sufficient to see, that 
none of them knew the extent of the indebtedness .of the 
firm ; and that he was incurring great risque. With, this 
knowledge, such is his anxiety to get rid of, Langdon as a 
partner, that, contrary to the advice of Whitaker, upon whom, 
as a connexion, and asa partner, he might surely rely, he 
would make his purchase.. When Langdon first proposed to 
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Jane, 1645. ¢e!] out to the plaintiff, Whitaker, upon his advice being ask- 


Crowder 
Langdon. 


ed, “advised him to take more time and not to make a con- 
tract of the kind, in haste.” ‘The next morning the plaintiff 
proposed to him, to join in the purchase, which he declined, 
when the plaintiff said, he had made up his mind to make 
the purchase. We cannot then say that Langdon was, in the 
transaction, guilty of any fraud, or that he used any deception 
or aftifice to induce the plaintiff to make the purchase. But 
it is argued, if there be no actual fraud, there is implied fraud, 
that when a person makes a false representation through mis- 
take, when he might have informed himself, he shall be bound. 
Without going into an examination of the cases, to which our 
attention has been drawn, we do not think this case comes 
within the principle. Here the defendant is in fact gnilty of 
no misrepresentation. He had had nothing to do with the 
business for twelve months, and had been absent from thé 
place where it was carried on. ‘The books give him no tn- 
formation ; are silent on the subject; neither can his copart- 
ners or clerks, one of whom is the plaintiff’s son, assist him ; 
at a venture he puts down the debts of the firm at $6,000; 
the acting partner tells him that will not answer, add $1,500 
more: this is done, and in the presence of the plaintiff, who 
has all the time been living in the neighborhood of the store, 
was there every week or two, who had free access to the 
books, and frequent conversations with Whitaker, the acting 
partner, and his friend and near relation. The sum of $7,- 
500, as being the amount of the indebtedness of the firm, is 
no where proved to have been asserted by the plaintiff, and 
when the plaintiff asks Whitaker and Langdon if the state- 
ment of the amount of the debts is correct, he is answered, 
“according to the data they had to go upon it was substantial- 
ly so.” ‘There is then in fuct no representation as to their a- 
mount. It wasa mere matter of opinion, or a fact, equally 
open to the inquiries of both parties, both possessing equal 
means of information, and upon which, it is evidert from the 
testimony of Samuel Whitaker, the plaintiff didnot rely up- 
on the opinion of Langdon, nor do we perceive in the facts 
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proved any effort on his part te mislead. the plaintiff, for the June, 1845. 
misrepresentation may as well be by deeds or acts, as cea 
words, by attifices as well as by positive assertion. 3 BHO.  y 
165. 2 Kent Con. 484. 2d Story Eq: 201, 2. We do not Laneton. 
say the fact is not'so, but that there is no evidence to prove it. 

But before the principle can be brought to bear upon Lang- 
don, it is necessary to show, according to the case of Pearson 
against Morgan, 2d Brow. C. C. 354, that he might have 

had notice of the truth or falsehood of the statement. ‘To 
what source of information could Langdon ‘have applied)to 

get this notice ? Did henot apply to that, trom which alone he 
couid now derive it? There is no written memorandum of 

the debts within his reach, and those, who ought to have 
ktiown, were as ignorant as himself. ‘The principle then 
does not apply to him. One remarkable feature in this case 

is, that the plaintiff, who claims to get rid of his contract with 
Langdon, because the debts were so much larger than what 

the blue paper represents them, purchases out his copartnér, 
Thomas G. Whitaker, on the 30th day of August, 1841, upon 
precisely the same terms. The purchase from Langdon was 
made 27th March, 1839, one year and four months before the 
purchase is tiade from Whitaker. Yethe gives Whitaker the 
amount of his capital, and guarantees him from all liability to 

pay the'debts of the firm. If the plaintiff has made a hard 
bargain or a bad one, we cannot relieve him. It appears to 

us, that so far ffm being anxious to get out of mercantile’ bu- 
siness, he had an whcommon desire to get into it. He goes 
into the firm, owning the one-fourth of the stock, and winds 

up by purchasing the whole. ‘Neither upon the’ ground of 
mutual error, is the plaintiff entitled to relief. 1¢ wasa spee- 
ulation on ‘both parts. The plaintiff did not know the amount 

of the oftstariding debts, nor did the defendant. ‘The later 
agrees, if the plaintiff will give him a certain sum,” he will 

sell his interest in the firm. Suppose, instead of the deficien- 

cy found to exist, there had proved to be a large’profit beyoud 

that stated in the blue paper, could the defendant have been 
heard to say the contract'must be rescinded ; the profits have 
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June, 1845 turned out mach larger than heexpected? The general rule. 


~ unquestionably is, that an act done or a contract made under 
a mistake or ignorance of a material fact, is relievable in E- 


tion are alike open to both parties, and when each is presumed 
to exercise his own judgment in regard to extrinsic matters, 
Equity will not relieve. The policy of the law is to admin- 
ister relief to the vigilant, and to put all parties to the exer- | 
cise of a proper diligence. In like manner, where the fact is 
equally unknown to both parties, or where each has equal and 
adequate means of information, or when the fact is doubtful 
from its own nature, in any such case, if the party has acted 
with entire good faith, a Court of Equity will not interpose. 
Ist Fonb. Eq. B. 1, ch. 2,s.7,n.¥. 1st Pow. on Con. 200,~ 
lst Mad. C. Pr. 62,4. 1st Story Eq. 163. Where each par- 
ty is equally correct and there is no concealment of facts, mis- 
take or ignorance is no foundation tor Equitable interference. 
We have said, there is no ground to allege fraud against the 
defendant. Here the fact of the extent of the indebtedness ot 
the firm was unknown to the parties; it was, from the cir- 
cumstances of this case, doubtful in its extent, and each party 
had equal means of information. The rule of caveat empior 
must apply. If, however, we were satisfied, that the plaintiff 
acted upon the statement contained in the blue paper, as the 
known and deciared basis on which he contracted, we should 
be inclined to grant him relief. But it 1s noBas manifest, he 
did not, or. rather he did not act upon it, as containing the as- . 
certained facts of the case. He could not have done so, be- 
cause he was present and saw and knew upon what data it 
was feamed, and that its statements were the result of vague 
surmises of all parties. Further, that he did not rely on it is 
shown from the fact, that he asked the advice of Whitaker 
what he should do. The paper, if correct, showed a clear 
profit of near three thousand dollars ; if, therefore, he wished 
to purchase, and relied upon the paper, he would have needed 
the advice of no one, and, further, when he consummated the 
contract, he did so, in the absence of the paper, after having 
called for it. . 
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» 
Another ground of relief claimed by the plaintiff is, that June, 1645. 


the defendant agreed to correct all errors. There is no evi 
dence to us of &ny errors in the contraet. ‘The defendant in- 
tended to sell his interest in the firm; the plaintiff to bay that 
interest, whether it was much or little. 


Per Curiam, Bill dismissed with costs. 


BENJAMIN LOGAN ts. SQUIRE SIMMONS & AL. 


Whiere a woman, who was about to be married, made a voluntary convey- 
ance of all her valuable property, on the day before the marriage, without 
the assent or knowledge of her intended husband, to a son by a former mar- 
riage, and it was agreed that this conveyance should be kept secret; Held 
that a Court of Equity will consider it a fraud upon the expected rights of 
the husband, and will declare it void against him. 

Such a fraud cafi only be relieved against in a Court of Equity, because, at 
law, the conveyance, being good against the wife, is also good against she 
the husband, who claims through her. 

‘Whether, if a woman, during the course of a treaty of marriage, make, with- 
out notice to the intended husband, SCENES ly Ra ea 
ty, such conveyance would in itself be fraudulent, queere 7 

it certainly would be fraudulent, if designed to deceive the intended husband. 

A knowledge of the facts shewn clearly to exist in the husband after the mas- 
riage, and acquiescence in any thing done under the conveyance, cannot 
purge the fraud and set up the conveyance, but it would be evidence tend- 
ing to shew a communication of the facts before the marriage. 


The case of Logun v. Simmons, 1 Dev. & Bat. 13, approved. ~ 


This cause was commenced in September, 1841, in Ruth- 
erford Court of Equity, and, having been set for hearing at 
the Spring Term, 1845, of that Court, was by consent of par- 
ties transmitted to the Supreme Court. 

The following appeared from the pleadings and proofs in 
the ease, to be the material facts. 


at 
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June, 1845 On the 12th day of February, 1818, the plaintiff intermar- 
es ried with Phehe Simmons, in Rutherford county, where they 
v __ both resided. She was a widow, and had, by a former mar- 
Simmons. Fiage,fdur children, all of whom were grown and married, 
and had removed from their mother’s. The defendant, Squire 
Simmons, was one of the children, and resided on the same 
tract of land, and five or six hundred yards ftom his mother. 

The exact difference between the ages of the plaintiff and 
Mrs. Simmons does not appear, but it was considerable, and 

it seems probable that she had a child as old as the plaintiff, 

and it is stated by the witnesses, that she was not a robust wo- 
man, but of rather feeble health, and subject to occasional at- 
tacks of hystericks. The plaintiff had little or uo property, 

(it is said only one mare) but was a blacksmith, and indus- 
trious and skilful in his trade, though he sometimes drank too 
much, but not habitually, as far as appears ; and his situation, 
habits and character, were well known by Mrs. Simmons, as 

he had been bronght up, and then lived within a mile of her 
residence. Mrs. Simmons was in very moderate cireumstan- 

ces. She owed about $200 at the time of her second mar- 
ringe ; and she then owned and possessed two .female slaves, 

of whom one was thirty-seven years old and had ceased child- 
bearing, and the other was a girl, named Poll, about sixteen 
years old. Besides those slaves, she had one or two horses, a 

few cattle and hogs, some little household stuff, and imple- 
ments of husbandry ; and seems to have been entitled to dow- 

er in a smal! piece of land; on which she resided. On the 
11th day of February, 1818, Mrs. Simmons conveyed by deed 

of gift to her son, Squire Simmons, the two negroes «bsolute- 

ly and in possession, reserving, however, to herself, the first 
living child, which the girl Poll might have. Alter the mar- 
riage of the plaintiff, he resided with his wife, in the house 
previously owned by her, until her death in 1828; and he re- 
tained possession of the two slaves and several children, born, 
during that period, of the woman Poll. But soon after the 
death of his mother, the defendant Simmons got the negroes 

into his possession, and set up a claim to them under the con- 
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veyance to him of February 11th, 1818. The plaintiff then June, 1846. 
instituted an action of detinue against Simmons for the ne- 

groes, upon the ground, that the conveyance to thedefendant v 
was a fraud upon his marital rights and void; and judgment =!'™™*. 
was given therein against the plaintiff, in December, 1834, 
because the deed constituted a good title at law, and could be 
treated as infected with fraud, in a Court of Equity only.— 
Upon that decision having been made, the plaintiff filed a bill 
in the Court of Equity against Simmons, impeaching the deed: 
as fraudulent, upon the ground of the deception thereby prac- 
tised on him, and the defendant answered, and orders were 
made and proofs taken im the cause ; but by a fire in 1839, the 
court house of Rutherford was burnt, and all the papers and 
records of the Court of Equity, including the bill, answer and 
proofs in that cause, were destroyed. The present bill was 
filed in May, 1841, and charges that the plaintiff had address- 
ed Mrs. Simmons for more than a yeat before the marriage, 
and that they had been engaged for several: weeks, and that it 
was known to the defendant, Simmons: that Mrs. Simmons 
had notoriously the possession and property in the slaves du+ 
ring the’courtship and long before, and coutinued in the pos- 
session and apparent ownership of them at the time of the 
marriage, and that the plaintiff was thereby induced to believe,- 
and did believe, that the slaves belonged to his said intended 
wife atthe marriage, and would by that event be vested in 
him as a provision for his wife, himself and their family, if 
they should have any ; and that the plaintiff knew nothing to 
the contrary until the defendant got the negroes into his pos- 
session after the death of his mother, when, for the first time, 
he discovered that the deed had been made. The bil! further 
charges, that it was expressly designed’ by the intended wife 
and her son, to deceive the’plaintiff, as to the title of the ne- 
groes, as the plaintiff had, upon inquiry, ascertained, that it 
was agreed between them at the making of the deed on the 
day before the marriage, that its existence should be kept a se~ 
cret, and that the donor should still keep the negroes in her 
possession as the apparent owner; and’ that, accordingly, the 

JA 
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June, 1845. deed was never published, but remained unknown by any 
| person, except the parties and subscribing witness, until the 
_-v defendant, Simmons, caused it to be proved and registered in 
ee March, 1828, during the extreme and dying sickness of his 
mother. The bill further states, that shortly before filing the 
present bill, the defendant, Graham, took a conveyance from 
the other defendant for one of the children of Poll, by the 
name of Jacob; and that he, Graham, had been the Attorney 
and Solicitor for Simmons in the previous suits, and knew of 
the plaintiff’s title, and paid no yaluable consideration for the 
negro. ‘The prayer is, that the deed from the wife may be de- 
clared fraudulent and decreed to be delivered up to be cancell- 
ed, and that it may be decreed, that the defendants convey to 
the plaintiff the said negroes and their increase, and account 
with him for the profits. 

The answer of Simmons states, that the match between the 
plaintiff and his wife was a very unfit one, as she was. much 
the older and was exceedingly infirm, and that he had no 
property and was dissolute in his life: that the courtship was 
not of long continuance, and was unknown to himself or to 
the other children of the intended wife, as was also the mar- 
riage : and that her infirmities continued after the marriage 
during her life, and that the plaintiff treated her at all times 
with neglect and indifference, and sometimes with cruelty. 
So that, the defendant states, he fully believes the plain- 
tiff’s sole object in soliciting and consummating the marriage, 
was to get the slaves and other little property belonging to the 
other party. 

The answer states, that during the minority of the defend- 
ant, and after he came to full age, up to his marriage at five 
and twenty, he resided with his mother and attended to her 
and her affairs, and that she often declared, as was well known 
in the family, her intention to give the negroes to this defend- 
ant in return for his services; that the execution of this inten- 
tion had been deferred from time to time ; but that on the 11th 
of February, 1818, his mother told him, “that life was un- 
certain, and she wanted then to make him a bill of sale for 
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her two negroes ;” and she then did so, and also delivered June, 1845 


them into his hands, in the presence of John Parker, who be- 
came the subscribing witness to the deeds. The answer pro- 
ceeds to state, that the mother then told Parker to say nothing 
about the bills of sale for awhile, as she did not wish to of 
fend W. K. Hunt, who had married one of her daughters, and 
who, she was afraid, would abuse his wife, if he should know 
that she had conveyed the negroes to her son; and that there 
was no concealment for any other purpose spoken of. The 
answer further states, that the defendant was unwilling to take 
the negroes away, “as his mother’s condition required their ser- 
vices, and that afier he got the deeds he said to her, that he 
would leave them and lend them to her until he should call 
for them.” The answer denies, that the defendant then knew 
or believed, that his mother intended to marry again, much 
less, that she would marry the plaintiff; and also denies, that 
he was present at the marriage, or had heard that it was to 
take place, aud states that his first knowledge upon the subject 
was when he heard of it the day after its celebration. The 
answer states, that the reasons for not registering the deed, at 
the first, were, that the defendant was ignorant of the legal ne- 
cessity for it, and that he wished to comply with his mother’s 
jojunction on that point, on account of keeping it from her 
son in law, Hunt; and that, afterwards, he had another reason 
which was, that lie became desirous of saving his mother from 
the insult and violence she ‘vould probably receive from the 
plaintiff, if he knew that she had made the deeds to him. But 
the answer further states, that tlie deeds were never concealed 
from any one, who desired to know the truth about the utle ; 
and that the plaintiff, during the coverture, became acquaint- 
ed with their existence—for that upon some occasions, he 
threatened to sel! some of the negroes, and that his wife would 
tell him, he could not seli them, for they belonged to her son, 
the defendant ; and that his’ mother, when Poll had several 
children, told the defendant to take one of them, named Sol, 
(which the bill states the plaiutiff himself gave by parol to 
> 
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June, 1845 the defendant, but which the defendant denies to have receiv- 

Toran ©d as a gift from the plaintiff) and carry him, the said Sol, 
_¥ home, and raise him there, and that he did so, and the plain- 

Se a acquiesced therein, and did not pretend to claim the said 
boy afterwards in the lifetime of his mother. 

The answer {further states, that the present bill was not 
filed for more than two terms succeeding the burning of the 
court house and the original bill and proceedings in the suit 
betaveen these parties, and that such delay in filing the pre- 
sent bill is a bar to the same, as evidence of an abandonment 
of the plaintiff’s claim. ‘The answer also states, that the de- 
fendant has had adverse possession of the slaves from the year 
1828, and insists upon the statutes of limitation of 1715 and 
1820, as bars. 

The answer of the other defendant admits, that he was of 
counsel for Simmons in the previous suits brought by Logan 
against him for the negroes, including Jacob, and states that, 
about eighteen months after the burning of the court house, 
finding that the plaintiff had not renewed his suit, he took a 
deed from Sisnmons for the negro Jacob, on account of his 
fees in those suits, and took him into possession. And it in- 
sists on the laches of the plaintiff in filing his present bill, 
and on the statute of limitations in the same manner as the 
other defendant’s answer does. 

The parties have taken many depositions; but, except so 
far as their contents are embodied in the beginning of the 
statement of the case, the only material parts are the follow- 
ing: Parker, the subscribing witness to the deeds from Mrs. 
Simmons (who makes his mark) deposes, that after she had 
executed the deeds and delivered them and the negroes ‘to her 
son, he, the witness, asked her, if she was going to cut herself 
out of the negroes altogether, and she replied, “Squire says, 
he will lend them to me until he calls for them ;” and then 
her son said, “yes, mother, you shall have the use of them 
your life time, or until I call forthem ;” that Mrs. Simmons 
at the same time said, she always intended Squire to have the 

negroes, because he haf been such a particular good boy to 




























SUPREMB COURT OF NORTH CAROLINA. 


her; and that she further said, she did not wish any thing June, 1845 


said for a while about the bills of sale, but to keep them se- 
cret, because her son in law, W. K. Hunt, and Squire Sim- 
mons were not at a good understanding, and she was afraid of 
adisturbance. The witness states, that he then took the bills 
of sale and kept them until they were proved for registration 
in March, 1828, and did not make them known: and that his 
residence was within a mile of Logan’s during that time. 

A witness deposes, that upon one occasion the plaintiff, be- 
ing intoxicated, was correcting one of the negroes, and that 


his wife interfered, and hestruck her with a whip; but by. 


several witnesses it is stated, that he was an affectionate, kind, 
and attentive husband, and during his wife's illness, procured 
such medical advice as she desired. 

One of the persons, who was present at the marriage, states, 
that it took place at Mrs. Simmons’ house, on the 12th of Feb- 
ruary, 1818, and that neither of her children was there, and 
that there were only two others besides himself and the par- 
ties : but it is stated by several witnesses, among whom is the 
sheriff of the county, that it was understood in the neighbor- 
hood for several days, that the marriage was to be then cele- 
brated. 

A witness, by the name of M. Curry, states, that a year or 
two after the marriage, the plaintiff employed him to shingle 
his house, and the witness proposed also to build a piazza to 
it, when the plaintiff replied, “as soon as your old aunt dies, 
it dont belong to me.” The witness then said, “] know that; 
but you have got property enough with her, to leave the children 
good buildings.” ‘To which the plaintiff again replied, “none 
of the negroes here are mine; they belong to Squire Sim- 
mons.” And the witness said thereupon, “surely you did not 
know this before you married this old woman, because you 
could not have married her for love ;” and the plaintiff an- 
swered, “yes I did; she was a pretty likely old woman, and 
I thought we could do pretty well together.” 

Another witness, Hides, states, that a years after the mar- 
riage, upon an inquiry of the plaintiff, why he should be 
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-Simmons. 
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June, 1845 working from home, when he had so many negres there, the 
~ plaintiff said to the witness, “there are negroes enough there, 


v 


but they are not mine, and J am as hard put to it as you are.” 


Simmons. ‘Hunt, the son in law before spoken of, states that he lived 


within a mile of the parties during the period of the coverture, 
and that the plaintiff treated his wife well ; and that, until the 
deeds to the defendant Simmons were registered, he never 
heard of their existence, nor of any claim to the negroes but 
that of the plaintiff, who, as he believed, became the owner of 


them by his marriage. 


Alexander for the plaintiff. 
Osborne for the defendant. 


Rurrin, C. J. It isa principle of Equity, which is found 
in almost every text writer, and has been stated by many 
judges as undoubted law, that conveyances by a woman pre- 
vious to her marriage, in fraud of the rights, with which the 
law would invest the husband upon the marriage, must be 
set aside. It seems agreed by all, that such conveyances are 
not invalidated upon any ground of policy, merely ; for, if 
that were so, it would apply as well in a Court of Law, as in 
Equity, and we have held, in a suit at law between these very 
parties, Logan v. Simmons, 1 Dev. & Bat. 13, that the deed 
binds the husband at law, because it binds the wife. In so 
holding, we were supported by the unvaried current of pre- 
cedents, and the clear declarations of the ‘eminent Judges, 
Mr. Justice Butter, and Lorp Tnurtow, who gave 
opinions in the case of Strathmore v. Bowes, 2 Bro. C. C. 
345. 1 Ves. jr. 22. If avoided at all, then, it must be on the 
ground of fraud. Consequently, the conveyanceof a woman 
before her marriage is not only good at law, but it is prima 
facie good also in Equity, as fraud is never imputed without 
evidence. The question is in such cases, what constitutes 
the fraud: what design will be fraudulent, and what is evi- 
dence of such design? The law,says Lorp Tuurtow in 
the case cited, conveygthe marital rights to the husband, be- 
cause it charges him with all the burdens; which are the con- 
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sideration which he pays for them; and therefore they ate June, 1845 
rights on which a fraud may be committed. Out of that right — 


arises a rule of law, that the husbind shall not be cheated, on 
account of his consideration. Now, the rights, thus spoken . 
of, are not present rights, that is, existing at the time of the 
conveyance; for, a fraud on rights of that kind, the common 
law would redress. They are prospective rights-- those that 
the husband expects to enjoy upon the contemplated marriage 
by the law of the land. A husband, being bound to pay his 
wife’s debts and to maintain her during coverture, and being 
chargeable by the law with the support of the issue of the 
marriage, and bound by the ties of natural affection also to 
make provision for the issue, it is in the nature of things, as 
a matter of common discretion, that a woman's apparent pro- 
perty should enter materially, if not essentially, into his in- 
ducements for contracting the marriage, and incurring those 
onerous obligations. It is also to be assumed by a man pro- 
posing this relation toa woman, that she too has a view to 
their means of livelihood afier marriage, and feels an interest 
in the provision that, between their joint stocks, can be made 
fora family. Every woman therefore must suppose, that the 
man, who is about to marry her, expects she will not put away 
her fortune, at least the visible part part of it, and thereby 
diminish his ability to discharge his duties and legal obliga- 
tions to herself, her creditors, and her future family. And if 
she, after allowing him to form such expectations, deliberately 
defeats them by a conveyance of her property, and draws him 
into the marriage by a deception on that point, it would seem, 
that it could be nothing less than a fraud on the husband. He 
is disappointed of what the law promised him, and of what 
she held out to him, he would get. In such a case it may be 
well argued, that a concealment of the conveyance would 
amount to the fraud, upon the principle of suppressio veri 
being in bad faith, when a person, towards whom it is prac- 
tised, has an interest in knowing the truth, and has no ground 
to suspect any thing that has not been avowed. very res- 
pectable writer, Mr. Roper, in his treatise on Husband and 


v 
immons. 





496 


EQUITY CASES IN THE 


June, 1845 Wile, 1 Vol. 163, entertains the opinion, that any disposition 


Logan 
v 
Simmons. 


by the wife, made after the courtship began, without the in- 
tended husband’s knowledge and concurrence, is within the 
mischief and the principle laid down by the courts. And 
Loxp Tavr.ow uses this language: “If a woman, during 
the course of a treaty of marriage, make, without notice to 
the intended husband, a conveyance of any part of her pro- 
perty, I should set it aside, though good prima facie, because 
affected with that fraud.” That was said, too, on a rehear- 
ing of the case, whieh had been before heard before Junpar 
Butter, who had said, that “fraud, as applied to cases of 
this nature, is falsely holding out an estate to be unfettered, 
and that the intended husband will, as such, be entitled to it, 
when in fact it is disposed of from him; but I do not think 
there is any case which says, that snch a conveyance shall be 
void, merely because the wife did not disclose it to the hus- 
band.” Concluding with saying, “therefore it is necessary 
to shew other facts, and that the husband is actually deceived 
and misied.” It seems also very clear, that in the modern 
case of St. George v. Wake, 1 Coop. Sel. Ca. 129, Lorp 
Broveuan leans to the opinion expressed by Mr. Justice 
Butter, though that case did not require him soto hold. On 
the other hand, Lorp Tsurtow again said in Ball v. 
Montgomery, 2 Ves. jr. 194, that he “ would set aside a deed, 
as in fraud of the marriage, if concealed from the intended 
husband ; for if a woman, previously to marriage, conveys 
her property without the privity of the intended husband, it 
will be a fraud.” And the case of Goddard v. Snow, 1 Rus- 
sel, 485, decides, that when a woman assigned a sum of mo- 
ney, which the intended husband did not know she was enti- 
tled to, and concealed from him both her right to the money 
and her settlement of it, the deed was void. It appears, there- 
fore, that it is a point yet open, and on which respectable 
opinions are much divided, whether concealment by the wife, 
merely, where there is no active expedient adopted to keep the 
intended husband in ignorance, and where he makes no in- 
quiry, is, per se,a fraud. We donot purpose fo give any 
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judgment of this court on it, because we do not think the pre- June, 1845. 


sent case requires us to do so, and we think it safest not to go 
out of the case into a field of doubtful disputation. Wemay 
say this, however, because, though not essential to the deci- 
sion, it has some bearing on it, That much, we should sup- 
pose, might depend, among other things, upon the species of 
property, as being visible, or not, such as debts, money or 
stocks, and, if the former, whether it was in the actual posses- 
sion of the woman, since the possession of tangible property 
is in itself a sign held out of ownership, and, if continued up 
to the time of the marriage, is calculated in the nature of a 
false token to deceive and mislead. The effect of conceal- 
ment may, moreover, be allowed to be more stringent in this 
country than in England ; because there it is the general 
habit of society to have settlements on marriages, in which 
professional persons are employed ; and that almost necessa- 
rily leads to inquiries into the particulars of the fortunes on 
both sides, and each one, therefore, is to be presumed to have 
no other expectation, than what is secured in the settlement. 
Bat here settlements are very rare, and never are made by per- 
sons in the condition of life of the parties here; because our 
people look to the law as establishing their relative rights and 
duties upon a proper basis, and do not therefore make those 
minute inquiries, which would be necessary to the framing of 
a settlement, but the intended husband expects to get all the 
wife has—that is, that she will let him get by the marriage all 
she would keep for herself and within her own peers if she 
had not contracted the marriage. 

But we have said, that it does not seem to us a neeenmapte 
determine, whether concealment by itself amounts to fraud 
in cases of this kind. We say so, because we think, in the 
case before us, there is much more than concealment; that 
the plaintiff was actually deceived and misled as to the wife’s 
circumstances, and her right to the negroes in question, by @ 
set contrivance and agreed purpose between her and her son. 
it was essayed in the atgument to make out, that the witness, 
Mr. Curry, proved, that the conveyance was communicated 

K 4 


Vv 
Simmons, 
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June, 1845.to the plaintiff before the marriage, because the plaintiff said 


Logan 
v 


Simmons. 


“Yes I did,” in reply to the observation of the witness, “that 
surely he did not know, that the negroes belonged to Squire 
Simmons, before he married, because he could not have mar- 
ried for love.” But it is obvious, that the remark of the wit- 
ness embraced two distinct points; that of the plaintiff’s 
knowledge of the state of the title, and that of his motive for 
marrying ; and it does not follow, that the plaintiff meant to 
affirm both of them. Indeed, the whole reply of the plain- 
tiff shews, that he was confining himself to the latter, and 
meant by “ Yes I did.” to say, that he did marry for love; for 
he adds, “she was a pretty likely woman, and 1 thought we 
could do well together,” Buta clear refutation of the argument, 
resting as it does uponan ambiguous phrase of the witness, isthe 
absolute silence of the answer upon the point. It is no where 
pretended in it, that the plaintiff was, in the remotest degree, 
privy to the conveyance. So far from it, the answer clearly 
implies the contrary, for it says, that the plaintiff’s motive for 
the marriage was the base one of getting the negroes, at the 
expense of sacrificing himself ina match with an old woman, 
for whom he had no affection. And it further says, that one 
reason why the defendant did not register his deeds was, that 
he did not wish the plaintiff to know of their existence, for 
fear he would iil-treat his mother. Besides, the subscribing 
witness and the son in law, Hunt, both say, that the deeds 
were kept secret until their registration. ‘There is no doubt, 
therefore, that the plaintiff was in entire ignorance upon this 
point at the time of his marriage. He so avers in the bill; 
and, although he cannot give direct evidence of the truth of 
a negative averment as to his own information, yet these are 
the circumstances he lays before us, and the inability of the 
defendant to state on his oath even a belief on the point, much 
less to give proof of a communication to, or suspicion by the 
plaintiff, that his wife, who was continuing in poseession of 
them, had conveyed away the slaves. What opportunity had 
he to know it? ‘The deed was made on one day, and the 
marriage took place the next; and the plaintiff did not see his 
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intended wife, until he went to be married in company with June, 1845. 
a witness, who has been examined in the cause, and from ~~~ 
whom not even an inquiry is made on the subject, though he __v 
must have heard of these deeds, if the plaintiff did, at that time. 8'™™°P*- 
Then, if the plaintiff was kept in ignorance, was he purpose- 

ly kept in ignorance, that in that state he might go on and 
consummate a marriage, which the woman believed he would 

not contract, if he should be informed of the conveyance ? 
Was that her motive for her conduct, in order that the plain- 

tiff might, under a deception, enter into the marriage? Who 

can doubt it? Although the plaintiff may have married with- 

out affection, and for the base motive of lucre alone, and his 
subsequent conduct speaks. favorably for him in that respect, 

yet we are obliged to believe, that he would not have proceed- 

ed in the marriage, if he had been told wnat was industrious- 

ly withheld from him on this subject. His opinion of his in- 
tended wife's feelings towards him would have so changed, and 

the gross imprudence of contracting a marriage, when he had 
nothing but a trade, and she had conveyed all her property of 
any value, would have presented itself in so glaring a light, 

that he must not only have hesitated, but stopped short. That 

the other parties must have been aware of; and they acted, 
therefore, in a way effectually to deceive him. The convey- 
ance was executed the day before, lest, if sooner done, it 
might get wind. It was prepared by we know not whom, and 
executed in the presence of a single witness, and he illiterate ; 
and, moreover, in order to prevent him from acting the part 

of an honest neighbor by the plaintiff, that witness is particu- 
larly charged not to disclose it, “to keep it secret for awhile.” 

It is said, indeed, that a different reason was given for wishing 
nothing to be said of the deeds—nainely, that it might be kept 
from the ears of Hunt, a brother in law of the defendant, and 

not friendly with him. But that is a shallow pretence; for 
what difference could it make to Hunt, whether his wife was 

cut off by a deed, made to her brother on one day, or by her 
mother’s marriage with the plaintiff, which was to take place 

on the next day? The time when these deeds were made, 
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Jane, 1845 proves conclusively, that they were made with a direct view 
‘ton to the approaching marriage ; and the circumstance, that they 
v__ include all or nearly all of the property the woman owned, 
Simmons. shews that they were made, not bona fide to advance a child, 
but to defeat both the marital rights and the actual expecta- 
tions of the intended husband ; expectations, raised upon the 
possession and enjoyment of the slaves by the wife, as well as 
upon the common course of women in similar situations, and 
defeated, not merely by the concealment of the parties, but by 
their taking means to engage another person to unite in keep- 
ing the plaintiff in ignorance. We think such a ease clearly 
within the rule, as most strongly expressed by Mz. Justice 
Butter. There are other facts besides concealment barely. 

The husband has been actually deeeived. 

It has not been contended, that a knowledge by the hus- 
band, after the marriage, can purge the fraud and set up the 
deeds ; for clearly it could net. A knowledge shewn clearly 
to exist afier the marriage, and acquiescence in any thing done 
under the deeds, would be evidence to shew a communication 
before marriage. That is all the effect it could have. But 
there is nothing of that kind here. Mr. Curry and Hicks state 
circumstances, from which we may infer, that the plaintiff 
had heard, after he married, of some sort’ of claim of the de- 
fendant; but we have no distinct information on the subject, 
and it is more than probable that all he went on was what his 
wife told him, (as mentioned in the answer) when he would 
threaten to sell some of the negroes. That, it seems, was 
within two or three years after the marriage; but it was not 
calculated to make any impression on the plaintiff, when he 
discovered that the son, to whom the wife said the negroes be- 
longed, did not claim them, but the plaintiff himself kept 
them; and Parker states, that he never made known the deeds 
to the son and his bailment to his mother, until 1828. 

The marriage, though not very fit in point of equality of 
age, does not appear to have been so unequal, as to give a 
character of baseness to the plaintiff’s motives; and there is 
no evidence of his resorting to any deception or unfair means 
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of gaining the consent of the other party. It is true, alse, June, 1845 
that the plaintiff did not settle any thing on the woman, nor ‘ta 
bring an accession to the common stock ; and, therefore,she __v 
might have reserved some reasonable share of a considerable ©'™™°"™* 
estate to her own use, or given it bona fidetoachild. But 

it cannot justify such reservation and gift of all the little she 

had, as this party virtually did, leaving to the husband only 

the burthen of raising young negroes for the son. 

There is nothing whatever, on which the idea, that the 

plaintiff at any time abandoned his claim, can rest; for he 
has, though sometimes in a wrong direction, been in hot pur- 
suit of the slaves, ever since the defendant took possession. 
For the same reason the statutes of limitation do not affect the 
case, even if they apply toit. As to the short interval be- 
tween the burning of the court house and the filing of this 
bill, nothing can be made of it by the defendants; for there 
was no decree in the former suit, and it may, indeed, be con- 
sidered, to this purpose, as pending now, and that the’present 
pleadings, made necessary by accident, are but substitutes for 
those consumed. ? 

The deeds to the defendant, Simmons, must therefore be 
declared fraudulent, and the plaintiff entitied to the slaves 
conveyed in them and their subsequent increase ; and the de- 
fendants be decreed to deliver to the plaintiff the slaves men- 
tioned in the pleadings, and such others as may have been 
born, as are in their possession respectively, and to account 
for the hires and profits, and pay the costs of this suit. The 
defendant, Mr. Graham, having come in under the other de- 
fendant, as he did, must, of course, abide by his fate. 


Per Curiam, Decreed accordingly. 





EQUITY CASES IN THE 


WILLIAM D. JONES ts. CHARLES HAYS & AL. 


June, 1845. A defendant cannot be examined as a witness in a cause, without the previ- 
———— ous order of the court. 

Where a guardian gives several successive bends for the faithful discharge 
of his trust, the sureties on each bond stand in the relation of co-sureties to 
the sureties on every other bond; the only qualification to the rule being, 
that the sureties are bound to contribution only according to the amount of 
the penalty of the bond, in which each class is bound. 

The cases of Lewis v. Owens, 1 Dev. & Eq. 290. Bell v. Jasper, 2 lied. Eq. 
597. Oats v. Bryan, 3 Dev. 451, and Faye v. Bell, 1 Dev. & Bat. 475, cited 
and approved. ’ 


Cause transmitted from the Court of Equity of Buncombe 
County, at the Fall ‘Term, 1844. 


The bill was filed in April, 1837, against William Hawkins, 
Charles Hays, and Mallory B. Patton, and the case is as fol- 
lows: In 1827, William Hawkins was appointed the guardian 
of Benjamin Hawkins, an infant, and gave a bond in the sum 
of $3,000, with Charles Hays as his surety. In 1831, the 
guardian renewed his bond in the penalty of $1,000 with the 
plaintiff, William D. Jones, as his surety. In 1834, Hawkins 
was removed from the guardianship, and the defendant, Pat- 
ton, was appointod in his stead. Hawkins was then insolvent, 
and, at their request, he conveyed to Hays and Jones a tract 
of land in October, 1834, by a deed absolute upon its face, and 
expressed to be in consideration of the price of $800, but (as 
admitted by all parties) as a security to them or either of them 
against loss by their having been his sureties. 

Soon after his appointment, Patton instituted a suit on the 
bond given by W. Hawkins and Jones, and reference was 
made in it to audit the guardian’s accounts and report the bal- 
ance. It was found that the sum due to the ward was $1,121,- 
20, which exceeded the penalty of the bond then sued on, by 
the sum of $121 20. Expecting such a result, Patton had 
before sued out a writ on the bond given by Hawkins and 
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Hays, for the purpose of recovering that excess of $121 20. June, 1845 
Hays, as well as Jones and Patton, was present when the au- jo 
ditor ascertained the sum due, and then insisted that he was 
not liable for the excess aforesaid, or for any thing whatever, 
upon the ground that he had been discharged by the renewal 
of the guardian’s bond ; and upon being told by Patton that 
he should hold him responsible, and had ordered a suit against 
him, he told Patton, that he need not sue him for that, he 
would consult counsel, and if he should be advised that he 
was liable for the excess of $121 20, he would pay it without 
suit. Afterwards, Hawkins discharged that sum of $121 20, 
by assigning to Patton a bond which had been given for rent 
of the ward's land, and which he had on hand ; and the suit 
against Hays was discontinued. In the suit brought against 
Hawkins and Jones, however, there was a report and a judg- 
ment thereon for the penalty of $1,000, by confession. 

The bill charges, that the default of W. Hawkins occurred 
chiefly before the plaintiff became his surety, and while Hays 
was bound for him; and that he discovered that such was the 
factin the taking of the accounts before the commissioner, 
aud there insisted that he was not liable for the devastavit be- 
fore his time, but that Hays was, or, at all events, that Hays 
and he were responsible as sureties for the whole ; and that he 
informed both Patton and Hays, that he would resist the re- 
covery against him alone, except for such sum or a due pro- 
portion as he might be legally and equitably liable for. And 
the bill further states, that Hays then proposed that the plain- 
tiff should allow the judgment to be entered for the sum due 
the ward, as far us the penalty of the bond would cover it, and 
that if he, Hays, was liable for any part of it, he would pay it, 
and that it should be referred to two respectable counsel to de- 
termine the question of his liability, and of the extent of it. 
And that Patton joined Hays in urging the adoption of that 
course; and that the plaintiff, induced thereby, suffered the 
judgment to be taken against him. 

The bill then states, that Hays has refused to agree to any 
‘reference to counsel or to pay any part of the debt, and that the 


Vv 
Hays. 
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June, 1845 plaintiff has been compelled to pay, and has paid, the whole debt, 


Jones 


v 
Hays. 


except the sum of $377—for which latter sum, he gave his 
bond to Patton, who recovered judgment thereon, and threatens 
to raise the money on execution. 

The prayer is, that the necessary accounts may be taken in 
order to ascertain the several periods of the principal’s devas- 
tavits, and that Hays may be decreed to make good those of 
his own time, or the liabilities of the respective sureties may 
be declared according to Equity, and Hays decreed to reim- 
burse the plaintiff as may be found right, and that in the mean 
time, Patton may be enjoined from proceeding at law. 

The answer of Hays denies all knowledge of a default by 
Hawkins before the plaintiff became his surety, and states his 
belief that the whole occurred afterwards. ‘Thereupon he in- 
sists, that he is not liable for any part of the deficiency ; at 
least, within the penalty of the new bond. He denies any 
proposal or agreement between him and the plaintiff, of the 
nature stated in the bill, for a reference to counsel to deter- 
mine the question of his liability to the plaintiff, or for any 
part of the sum of $1,000; and states that his only agreement 
was with Patton in respect of the excess of $121 20, and that 
ouly, and avers, that, as to all besides this last snm, he posi- 
tively denied his liability to any person, or in any form. 

The answer further states, that, aflerwards, the plaintiff 
came to a settlement with Hawkins, upon the footing that the 
plaintiff was solely liable as his surety, and therein took the 
mortgaged land as an absolute purchase at the sum of $700; 
and that fora balance, then found due, of something more 
than $400, the plaintiff took the note of Hawkins payable to 
himself, and made Hawkins a promise not to sue him within 
five years, and to allow him to remove from ne State. Haw- 
kins’s insolvency is admitted. 

Hawkins’ answer admits his default as found by the com- 
missioner, and says that it all occurred after he gave his last 
bond, when by misfortunes he became insolvent. He admits 
that the plaintiff has satisfied the judgment by payments, and 
by giving his bond to the ward after he came of age. And he 
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states, that he transferred to the plaintiff a bond for $136, as June, 1845: 


a payment to him and also conveyed to him the land abso-~> oo. 
lutely at $700, and that he and the plaintiff then cameto a __v 
settlement, and he gave the plaintiff his note for a balance due — 
to him, exceeding @400 a little, which the plaintiff still held 
and had sued on. . 

Patton’s answer denies all collusion with Hays, and all 
knowledge of any agreement of Hays to pay any part of the 
debt, or to refer the question to counsel ; and denies also any 
persuasion of the plaintiff on his part to suffer judgment to 
go against him. He says, Hays denied his liability altogether: 
He further states, that at the time of taking the aceounts, the 
ward, B. F. Hawkins, was nearly of age, and was present and 
allowed by this defendant to act for himself in the premises ; 
that, after the sum due was ascertained, the plaintiff requested 
indulgence, and the young man, B. F. Hawkins replied, that 
he should want a small part of the money upon coming of 
age, but that he would not need thie residue, and that if the 
plaintiff would then give him a new bond with sureties, he 
would indulge until he should need the money; that the 
judgment was taken on the report, because every one believed 
the plaintiff liable for it; and that, within a few weeks, the 
ward came of age, and the plaintiff made the required pay- 
ment to the ward, and then gave a new bond with surety to 
B. F, Hawkins himself for about $800; and that, on that 
bond, said Hawkins has recovered judgment by confession, 
and received a payment of about $500, from the plaintiff; 
and that he, Patton, has no interest in the matter, but has long 
ago settled with his former ward, and that the balance is due 
from the plaintiff on the judgment in the name of B. F. Haw- 
kins, rendered on the bond given to the said Hawkins himself. 

Upon the coming in of the answer of Patton, the injunction 
was dissolved, which had been granted on the bill. Replication 
was taken to the answers, and the parties proceeded to take 
testimony, and the cause was transferred to this court for 
hearing. 

L4 
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Jane, 1845. No counsel for the plaintiff. 
Jones Francis for the defendants. 


Hays. 


Rourrtiy, C.J. The bill must, of course, be dismissed with 
costs as to the defendant, Patton, who has no interest, real or 
nominal, in the judgment, and against whom nothing has 
been proved. 

The other two defendants, Hawkins and Hays, allege as one 
point of defence, that the plaintiff, after discharging the judg- 
ment against Hawkins and himself, came to an account with 
Hawkins and took from him a note in satisfaction of the bal- 
ance due to him; and therefore they insist that the present 
suit cannot be sustained ; not against Hawkins, because from 
him the plaintiff has taken a new and substantive legal secu- 
rity in satisfaction of the former demand, and not against 
Hays, because the plaintiff has given up his remedy against 
the principal, and thereby discharged the surety. 

How far the taking of a promissory note from the principal 
might operate as a satisfaction of the previous debt of the 
principal or discharge a co-surety, if agreed to be a satisfac- 
tion, we need not decide, fur although the question is raised 
in the answers, the defendants have failed to establish the fact 
by evidence. ‘T'wo depositions have been taken in reference 
to this part of the case. ‘The one is that of William Hawkins 
himself. But he is incompetent to prove a fact, which, if it 
operate at all, must operate to his own discharge in this suit, 
as well as that of the other defendant. Besides, there was no 
order for his examination ; and without that, a party cannot 
be a witness for another. Lewis v. Owen, 1 Dev. Eq. 290. 
Bell v. Jasper, 2 Ired. Eq. 597. The other witness is G. W. 
Candler, who states, that Jones and Hawkins made a settle- 
ment, shortly before this suit was brought, in relation to the 
matter in which the former was surety for the latter's guar- 
dianship ; and that he, the witness, thinks that in the settlement 
Hawkins gave Jones a note for the balance between them, 
and that receipts were passed between them; but that he 
cannot recollect the amount of the note, and he does 
not know the nature of the receipts given. He states, 
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that it was his understanding of the settlement, that Jones was June, 1645 


to have Hawkins’ land, but at what value he is unable to fix ; 
and that Jones claimed that he had before purchased it ata 
sale made for other debts, but at what price the witness: does 
not know. No order has been moved on the plaintiff to bring 
in the note or receipts alleged to have been given to him, nor 
any notice to him to produce them before the witness ; and 
the defendants have declined or omitted to offer the receipts 
given by Jones to Hawkins, as pretended by them. It would 
be exceedingly loose to proceed on evidence, of the uncertain 
character of this witness’ testimony, in respect to the contents 
of written instruments ; some of which are in the possession of 
the defendants themselves, or one of them, and the others ac- 
cessible to them by proper means. It may be, that, in the very 
receipts given by the plaintiff to Hawkins, it is expressed, that 
the note of the latter was intended as an adjustment of the 
accounts and striking a balance, and was not taken in satis- 
faction of the precedent debt ; and that.supposition is the less 
improbable, as the present suit was brought almost immediate- 
ly afterwards. Certainly, if it should appear hereafter, that 
the plaintiff actually holds the note of Hawkins in the pre- 
mises, and should entitle himself to a decree against Hays as 
a co-surety, Hays would be entitled to participate in the bene- 
fit of that security. But at present, as a bar to the bill, the 
defendants have failed to establish by proper proof that the 
plaintiff took Hawkins’ note in satisfaction, and not as a col- 
lateral security for the benefit of himself and his co-surety 
equally, or indeed, that he took the note at all ; and therefore, 
the plaintiff’s case depends upon his original equity. 

As far as the plaintiff rests his equity on the special agree- 
ment of Hays to assume the default of the guardian in his 
time, or any aliquot part of the deficit, or to refer it to counsel 
to adjust the respective liabilities of the parties, the plaintiff 
must fail, as the whole allegation is denied in the answer, and 
there is no evidence to overrule the denial. 

We hold, however, that independent of any agreement upon 
the subject, the plaintiff and the defendant Hays stand in the 
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June, 1845 relation of co-sureties for Hawkins, and liable to contribute to 
Jones each other for any sums paid by one of them on account of 
v defaults of the guardian, no matter when such defaults occur- 
iors. red, whether wholly before Jones became the surety, or after 
that event. The office of guardian is not for a definite period 

of three years, or temporary at all, that is to say, within the 
nonage of the ward. The Act of Assembly, Rev. St. c. 54, 

in the first section, authorises a father to appoint a guardian 

for his child, for such time as he or they shall remain under 

21 years of age, or for any less time. The second section 
confers on the courts of law the power to appoint guardians, 
where the father has not, and requires them to take good se- 
curity from the guardian “for the estate of the orphan by them 
committed.” Under the act of 1762, the guardian was only 
required to give bond once for all, at his appointment, unless 
under the power thereby specially conferred, to make rules 
from time to time for the better ordering and securing the or- 
phan’'s estate, the court should require the guardian to give 
other and further security, or, unless at tne instance of the 
sureties of a guardian, the court should compel him to give 
sufficient other or counter security, or appoint some other 
guardian. It was, therefore, in its creation, one office for the 
whole minority of the ward, unless it was expressly for a 
shorter period, or unless subsequently shortened by an order 

of removal. The sureties, given at first, continued through 

the term, and could be relieved only by the removal of the 
guardian, or getting counter securities from him, by way of in- 
demnity. But very often the sureties became insolvent, and 
therefore had no interest in the conduct of their principal, and 

took no steps against him, though he was wasting the estate 

and becoming insolvent. ‘T'o correct this evil and protect the 
interest of wards, the act was passed in 1820, “further point- 

ing out the duty of guardians ;” which makes it the duty of 
guardians to “ reuew their bonds every three years during 
their continuance of the guardianship,” and making it the 
duty of the courts to remove from office such guardian as 
may fail so to.do, and appoint a successor tohim. The case 
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of a guardian and of-his successive bonds, is therefore precise- June, 1645 


ly like that of clerks and their bonds ; as to whictrit has been 55,2, 
held, that the office was not annual, though the bond be given 
annually, but that all the bonds, given through the several 
years for which the office continues, are cumulative securities 
for the performance of the duties of the office, and particular- 
ly for the payment of money received at any time before or 
after the giving anew bond. Oats v. Bryan, 3 Dev. 451- 
This is expressly the doctrine laid down as to guardian bonds 
in Bell v. Jasper, 2 Ired. Eq. 597. That case came first be- 
fore the court in the name of Foye v. Bell, at law, 1 Dev. & 
Bat. 475, in which we held that the first sureties were liable 
to the ward, although, as between the different sets of sure- 
ties, the latter might be bound to contribute or to exorerate the 
former. Whether the one set would be so bound to the other, 
was not then to be determined. But Bell was compelled to pay 
the recovery against him at law, and then filed his bill against 
his co-sureties in the bond, to which he was a party, and also 
against the posterior sureties in the second bond, for contribu- 
tion ; and by the whole court it was held, that all the bonds 
were but securities for the same thing, and, therefore, that 
there must be a contribution between the different sureties. 
Each was held bound for the entire guardianship; the only 
difference between them being, (upon the authority of Deer- 
ing v. Winchelsea, 1 Cox,318) that the liability of each wes not 
equal, but in proportion to the penalties of the several bonds, 
in which the respective sureties bound themselves. Conse- 
quently, in this case, the sum for which the defendant Hays 
is liable, when compared to that the plaintiff ought to pay of 
the deficit of the insolvent principal, is as $3,000 is to $1,000, 
and so it must be declared. And it must be referred to the 
Master to inquire, what sum the plaintiff has been compelled 
to pay as surety for William Hawkins in the premises, and 
what payments on account thereof he has received from Haw- 
kins, what balance is due to the plaintiff in respect thereof, 
and how the same is secured. And the Master will also in- 
quire, whether Hawkins continues to be insolvent, or is able 


Vv 
Hays 





510 





EQUITY CASES IN THE 


Jane, 1845 to pay the balance that may be found due to the plaintiff, or 


any part of it, and how much, and where he resides. 


Per Curiam, Ordered accordingly. 


JOHN FISHEL AND OTHERS ws. GEORGE HAGE. 


Where a testator in his will, after giving scme small legacies, gave to his wife 
“ all his estate, be it real, personal or perishable,” and by a codicil devised 
to his wife a leasehold estate in the town of Salem, for his wife “ to inher- 
it and keep in possession during her life, and to dispose of as she pleases, 
under the rules and regulations ef the town of Salem"— Heid, that, whatever 
might be the effect of the provisions of the codicil, if it stood alone, yet 
even if that cid not give the wife the absolute interest in the leasehold es- 
tate, as the estate would then remain undisposed of, after the death of the 
wife, she would ce entitled to it under the general residuary clause in the 
will. 


Cause transferred from the Court of Equity of Davidson 
County, at the Spring Term, 1845, by consent of the parties. 

The following facts appeared 1n the case : 

John Adam Fishel made his will on the 7th day of Octo- 
ber, 1839, and therein bequeathed to certain of his brothers, 
sisters, nephews and nieces, legacies of one dollareach. Then 
came the following clause: “[ give to my wife Catharine, 
all my estate, be it real, personal, or perishable, which I will 
have belonging to me at the time of my decease, including all 
notes, bonds, tenements, negroes, book debts and demands, and 
all monies and property of every kind and description, to have 
and to hold the same aud every particle thereof to her sole use 
forever, after payment of my funeral expenses, debts, and leg- 
acies.” ‘The testator afterwards executed a codicil dated the 
2ud day of June, 1841, which is expressed in the following 
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words: “Since I made this my will, some change in my pro- June, 1845 
property has taken place, to wit: I have exchanged my plan-" 5.3.45 


tation for a house and !ot in Salem, which I wish my beloved 
wife to inherit, and keep in possession during her life, and to 
dispose of as she pleases, under the rules and regulations of 
the Town of Salem.” 

The defendant is the testator’s executor, who proved the 
will upon the death of the testator, in the latter end of 1843. 
The house and lot in Salem are stated, in the pleadings and 
an agreement of the parties filed in the cause, to have belong- 
ed to William Henry Van Vieck in fee, and that the testator 
agreed with him for a lease of the premises from year to year, 
as long as the parties should agree at the yearly rent of seven- 
ty-five cents, with the following terms and conditions: that 
the lease should be forfeited, if the rent should remain unpaid 
for forty days after it should fall due ; or if the lessee should 
mortgage or dispose of the premises to any person, who is not 
accepted by the lessor ; or if the lessee erect any building there- 
on against the will of the lessor; or if jhe should purchase, 
hire, board, or retain any person with him or in his service 
contrary to the will of the lessor, and the lessor covenanted, 
that in case the lease should become forfeited or otherwise de- 
termined, he would pay the value of such improvements as 
the lessee might have erected on the premises, and if the par- 
ties could not agree as to the value, that it should be ascer- 
tained by arbitration. It is stated, that those are the terms on 
which all the houses and lots in Salem are occupied ; and that 
it is the custom, when a lessee dies, for his executor to sell the 
lease to some one accountable to the proprietor, and to account 
for the proceeds as assets. 

Upon the death of the testator, the defendant assented to 
the legacy to the widow, and she thereunder kept possession 
of the premises until her death, which happened in the early 
part of 1844, when, she having died intestate, the defendant 
also administered on her estate, and sold the premises by the 
consent of Mr. Van Vleck, for the sum of $412, which he 
claims as assets of the widow. 


Vv 
Hage. 
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June, 1845 The bill was filed in March, 1844, by the several persons 
to whom the legacies of one dollar were bequeathed, and who 
are also the next of kin of the testator, and claims payment of 
the said legacies, and also the proceeds of the sale of the said 
leasehold premises as belonging to the estate of the testator, 
and undisposed of after the death of the widow. 


Fishel 
v 


Hage. 


Clemmons for the plaintiffs. 
Shober for the defendant. y 


Rurrtin, C. J. We need not advert to the terms in whieh 
the leasehold is given to the wife in the codicil; for if it be 
admitted that she had thereby only a life estate, with a gene- 
ral power of appointment, which failed because she did not 
choose to execute it; yet the plaintifis have no right to the 
premises, as the next of kin, but they vested in the wife by 
reason of the universal gift in the will. This property was 
buta chattel, and therefore passed by the will, though acquir- 
ed afterwards, and although it may have turned out, in the 
event that has happened, that it is not well disposed of in the 
codicil, yet it is by the will itself, as such is the settled opera- 
tion of a general residuary clause. In this will, the gifts to 
the wife are as universal and unlimited as possible. As res- 
pects, therefore, those premises, the bill must be dismissed, and 
as that is the only real subject of controversy, it must be dis- 
missed with costs. We presume the small pecuniary legacies 
to the several plaintiffs will be paid on application. If not, 
they may move for a reference to take an account of the estate, 
so as to shew assets for their satisfaction. 


Per Cortam, Decree aceordingly. 
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WILLIAM W. DANIEL ws. ANDREW JOYNER & AL. 


Where A. B. C. D. E. and F. were sureties on an administratien bond, and June, 1645, 
judgment was recovered at law against them and their principal, and A. 
and B. had the judgment assigned for their benefii—and then the printipal 
and the other sureties filed an injunction, which was dissolved and judg- 
ment rendered in the Court ot Equity against all the plaintiffs in the in- 
junction bond and their sureties—Held, that A. & B., the sureties, who did 
hot join in the bill for an injunction, were not bound to contribution to the 
other sureties, parties to the injunction bill, though A. & B. were original 
sureties for che debt ; because, the principal having joined im the injunction 
suit, the othere who were united with him, were his sureties in that suit, to 
the exclusion of A. & B. 

Whete A., being the principal in a bond, gave a deed in trast, oné of thie pro- 
visions of which was, that the trustee should “save harmless B.” who was 
his surety in the bond, and another that the trustee, “ whenever required by 
the creditors of A. or by any surety, who may be threatened with luss by 
reason of his suretyship, shall proceed to sell sufficient property to answer 
the ends of this deed in trust,”— Held that the trustée was not bound to wait 


until the surety was aetwally damnified, by havitig been compelled to pay 
the money, but that it was the duty of the truste¢ to relieve him from his 


responsibility, whenever he had the funds in hand for that purpose. 


This was a bill for a perpetual injunction. ‘The Court of 
Equity of Halifax County, in which the bill was pending, at 
the Spring Term, 1845, his Honor Judge Dicx presiding, or- 
dered the injunction to be dissolved, and from this order, by 
leave of the Court, the plaintiff appealed. At the same term 
by consent of the parties, the whole case was set for hearing 
upon the bill, answers and exhibits, and transmitted to the 
Supreme Court. 

The following facts appeared in the case : 

James Halliday died intestate, and his widow Anne admin- 
istered on his estate, and gave bond in the sum of $100,000) 
with Andrew Joyner, Michael Ferrall, Redding J. Hawkins, 
Robert ©. Bond, James Simmons, Joseph L. Simmons, John 
G. Purnell, George W. Gary, and James Frasier, her sureties. 

M4 
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June, 1845. Afterwards, the said Hawkins and Mrs. Halliday imtermarried, 


Daniel 
v 


Joyner, 


and he wasted a very considerable part of the estate. Ed- 
ward Hall, a creditor of the intestate, brought suit on the ad- 
ministration bond against Hawkius aud his wile, and against 
the sureties and in May, 1843, recovered a judgment thereon for 
$6,649, with interest and costs, as the damages for the breaeh 
of the bond. In October, 1843, a bill was filed in the Court 
of Equity against Hall, and Joyner, and Ferral!, by Hawkins 
and his wife, and the other six sureties, on the admjnistration 
bond, alleging that Joyner and Ferrall had procured an as- 
signment of the said judgment to some person in trust for 
them, and that they were the equitable owners of it, and that 
they had caused Redding J. Hawkins to be arrested on a ca- 
pias ad satisfaciendum issued on the said judgment, and had 
then discharged him from arrest; whereby the said judgment 
had been satisfied inlaw. For that and other reasons therein 
set forth, it prayed an injunction against further proceeding at 
law on the judgment by Hall or by Joyner and Ferrall ; and 
the injunction was accordingly granted. An injunction bond 
was then entered into by Hawkins, Bond, James Simmons, 
Joseph L.. Simmons, Purnell, Gary and Frazier, as principals, 
and by William W. Daniel, the present plaintiff, and one Na- 
thaniel Edwards, as their sureties. The injunction was sub- 
sequently dissolved, and judgment rendered thereon for the 
amotnt of the recovery at law, and the interest and costs in 
Equity, Joyner and Ferrall sued out in the name of Hall a 
fiert facias from the Court of Equity, which was levied on 
the property of George W. Gary, sufficient to satisfy the debt, 
but the sheriff left it in Gary’s possession and did not sell it. 
Gary then filed a bill against Joyner and Ferrall, and obtained 
the usual preliminary injunction against raising a larger sum 
out of his property on the judgment than $1,050; and then 
Joyner and Ferrall directed the Sheriff to levy the residue of 
the debt.on an alias fiert facias from the property of the 
plaintiff,' Daniel. Edwards, the co-surety with the plaintiff, 
had become insolvent and left the State. Hawkiris and Fra- 
zier were insolvent and possessed no property, and Purnell had 
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alse left the State, and had no property here. "Before he wefit jtne, 1845 


away, however, he deposited in October, 1844, with Joyner.’ 
asa security for his proportion of the said debt, a bond on 
some other person for $1,319 12 ; on which the sum of $800 
was collécted, October 21st, 1844. In February, 1844, both 
James and Joseph L. Simmons became insolvent, and made 
assignments to Mark H. Pettway of considerable property in 
trust to sell, and among other things, “to save harmless Wil- 
liam W. Daniel, and Nathaniel Edwards, sureties for the said 
Joseph I.. and others, in an injunction bond in the'suit in 
Equity in Halifax, R. J. Hawkins and others, against Edward 
Hall and others.” The deed in another part of it is thus ex- 
pressed : “ And in order to vccomplish the objects of this con- 
veyance, the said Mark H. Pettway shall, wherever required 
by any of the creditors of the said H. or by any of the'sure- 
ties, who may be threatened with loss by reason of his sutety- 
ship, proceed to sell sufficient property to answer the ends of 
this deed of trust.” Pettway sold all the estates convey- 
ed to him, and the proceeds are insufficient to pay the debts. 
The present plaintiff applied to him to pay to his relief on 
Ahe execution now served on the plaintiff's property, the parts 
of the Messrs Simmons as sureties, or such proportion thereof 
as this debt is entitled to, respect being had to the other debts 
secured by the deeds. But Pettway declined applying any 
thing, as the other creditors secured in the deed insisted, that 
the trust was not to secure this debt, but specially to save the 
plaintiff harmless, and that no part of the fund was applica- 
ble to that purpose until the plaintiff shall have suffered, and 
that he will.not suffer at all, inasmuch as Gary is also bound 
to indemnify him, and he is able to do so. 

Joyner, Simmons, and the other sureties in the administra- 
tion bond, filed a bill in the Court of Equity against Hawkins 
and his wife, in which there was a decree that the defendant 
should bring into court a number of bonds and securities for 
money belonging to the estate of the irtestate Halliday, a- 
mounting to about $14,000, and they were placed in the hands 
of Joyner as a receiver, to be collected and applied in the pay- 


Daniel 
Vv 
Joyner. 
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June, 1845 ment of the debts, and in due course of administration. 


Daniel 


v 
Joyner. 


The present bill was filed against Pettway, Joyner, Ferrall, 
Bond and Gary, April 5th 1845, and besides setting forth the 
matters before stated, charges that Robert C. Bond had assign- 
ed to Joyner a bond of the Raleigh and Gaston Rail Road 
Company for $1,000, as a pledge, for the security for his part 
of this judgment. 

And the bill insists, that Joyner and Ferrall are bound to 
contribute their equal share of the recovery by Hall, now be- 
longing to them, with the other solvent sureties, after applying 
thereto such part of the effects now in the hands of Joyner, 
as receiver, as is properly applicable to the same. 

The prayer is, that the necessary accounts may be taken in 
order to ascertain the funds in Joyner’s hands as a receiver, 
and the proportion thereof that ought to be applied to this 
debt, and that such application may be decreed ; that the sums 
for which each of the sureties for Mrs. Halliday’s administra- 
tion, (including Joyner and Ferrall, and also James and Jo- 
seph L. Simmons, and Bond and Gary) may be liable on this 
debt, be then ascertained, and that Joyner and Ferrall may 
give credit thereon for their proportion thereof as two of the 
original sureties, and Pettway pay out of the trust funds in his 
hands the proportions thereof, which fall on James Simmons 
and Joseph L. Simmons, as two of the original sureties, and 
also such sums as that fund may be liable to pay as an indem- 
nity to the plaintiff as the surety of the Messrs. Simmons and 
others, in the injunction bond; and that Joyner and Ferrall 
aceount for the funds in their hands, derived trom Purnell and 
Bond, as aforesaid ; and that Bond and Gary may be required 
to pay their said proportions of the said debt ; aud fully to in- 
demnify the plaintiff as their surety in the injunction bond, 
by paying what may be found due on the debt, after applying 
a due share of the.Simmons trust fund. And the prayer fur- 
ther is for an injunction in the mean time. 

The answer of Pettway submits the construction of the 
deeds of trust to the court, and to dispose of the fund under 
the directions of the court. He says it cannot be yet ascer- 
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uncertain, and the accounts are now in the Master's office in ‘Oey 
another cause. v 

The answer of Joyner and Ferrall states, that, being re- 
strained by au injunction from proceeding against Gary, for 
more than $1,050, and the Messrs Simmons having assigned 
their estates, and the other defendants being insolvent, (except 
R. C. Bond) they had no alternative but to have their execu- 
tion served on the plaintiff’s property for the residue of the 
debt. As to the said-Bond, the defendant Joyner answers, 
that in February, 1843, Bond placed in his hands a Raleigh 
and Gaston Rail Road bond for $1,000, as an indemnity to 
him and Peitway, for being his sureties for $250 tothe bank, 
and for $247 50 to one Mabry, and to one Summrell for $442; 
that Bond paid the debt to the Bank, but the others remain 
unpaid ; and that last winter, the said Bond requested Joyner 
to pay his proportion of the debt to Hall, proposing to pledge 
the residue of the Rail Road bond asa security, but that he, 
Joyner, declined it, as the whole of his visible property had 
been conveyed in trust for honest purposes in November, 
1841. 

The defendant Joyner further admits, that he was appointed 
receiver, and took into his hands the securities for debts as be- 
fore mentioned, to be applied for the equal benefit of all the 
sureties for the administration to discharge claims on the es- 
tate for which they were liable: that be has not collected a 
large part of the debts, though he has been diligent in his ef- 
forts to do so, and that the sums which have been collected 
have been daly applied towards the payment of a judgment 
obtained on the administration bond by the only child of the 
intestate, for $6,070 and costs, for her distributive share of the 
estate, and towards the payment of a judgment obtained by 
John Y. Mason, a creditor of the intestate, on the same bond 
for $3,243 50; and that those two judgments have large bal- 
ances still due on them, and the payments on them go in ex- 
oneration of the sureties for the administration equally. 

‘These defendants insist that as between them and the obli- 


Joyner. 
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June, 1845. gors in the injunction bond, inclading the plaintiff as their 
nie) SUCty, they are not bound to’contribute any part of the sum 
v _ originally recovered by Hall. 
am They admit thatthe judgment was entitled to a credit for 
the sum of $800 collected on the bond received from Purnell, 
and they say they had directed the Sheriff to give credit there- 
for, and that the plaintift could have been informed thereof, if 
he had applied to either of them or to the Sheriff. 
Upon the coming in of the answers, and on the motion of 
Joyner and Ferrall, the injunction (which had been granted 
on the bill) was dissolved, except as to the above mentioned 
sum of $800, and the plaintiff was allowed to appeal. Sub- 
sequently in the term, the parties set the cause down for hear- 
ing on the bill, answers, and the exhibits of the deeds of trust 
made by the two Simmons, and it was transferred to this 
eourt. 


Bragg and Jredeli for the plaintiff. 


Badger and B. F. Moore for the defendants. 


Rurriy, C. J. There are only two questions of any con- 
sequence in these causes. The one is, whether Joyner and 
Ferrall, who were two of the original sureties for Mrs. Haw- 
kins’ administration, remain liable to contribute to the pay- 
ment of this judgment, in exoneration of their original co- 
sureties, or of the plaintiff, as one liable to their responsibilities 
and entitled to their rights. Upon that point, we have not 
much te add to what was said on it in the opinion given in 
Hawkins v. Hail, 3 \red. Eq. 280. It appears distinctly now 
upon the present bill, that Joyner and Ferrall are the owners 
of the judgment at law; Mr. Hall having assigned it toa 
trustee for them. The object, then, in the former equity 
cause, was to obtain a perpetual injunction against the judg- 
ment, upon the ground, that by the acts of Joyner and Fer- 
rall, in conducting their execution against the body of Haw- 
kins, the debt was satisfied, and therefore those two persons 
could not equitably raise their shares from the co-sureties, who 
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were plaintiffs in that suit, nor even raise the whole from the June, 1845 
principal debtor, Hawkins. We need not perplex ourselves) 
with considering the extent of the rights and obligations of 
the parties to that bill and of the sureties for the injunction, 
if it had been a bill by one portion of the sureties against an- 
other merely. For that was not the case. Hawkins was one 
of the plaintiffs in the bill, and, besides occupying the charac- 
ter of one of the co-sureties, he filled that of principal; hav- 
ing married the administratrix, and in her right got the pos- 
session of the assets, and then wasted them. Unquestionably, 
then, he had no right to contribution from the original’co- 
sureties, who were the defendants, nor from any who united 
with him in the suit. But upenia dissolution of the injune- 
tion, if he had been the sole plaintiff, the defendants in equity 
would have had a right to a decree against him and Ais sure+ 
ties on the injunction bond for the whole debt, without abate- 
ment. Now, because, the other persons, who were also sure- 
ties in the administration bond, happened or chose to join with 
him in-that suit, it did not release him from the obligation to 
pay the whole, or impair the rights the defendants would have 
had against him, if he had sued alone. On the contrary, by 
their joining in a common suit and injunction bond, each and 
all of those plaintiffs undertook that what may be decreed: 
against eac!: or any of them, shall be paid by him or them, 
against whom it is decreed, or that the others will pay. it. 
Therefore each one of the obligors in the injunction bond.is 
surety for each and all of the others; and, in respect to this) 
debt, they, severally and asa body, engage with Joyner and: 
Ferralj, that they will make the liability of any one and each 
of the plaintiffs in the suit a common one upon themall. 
They sink their character of co-sureties with Joyner and Fer- 
rall for Mrs. Hawkins, and assume the new one of joint and 
several sureties for Hawkins himself to Joyner and Ferrall. 
Therefore those of the sureties, who joined in the bond with 
Hawkins for the injunction between them and the other two 
original sureties, Joyner and Ferrall, thereby mede this debt 
their own, because it was exclusively a debt of Ha:vhkins to 


Joynats 
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June, 1845 those persons, and he was bound to pay them the whole of it 


Daniel 
Vv 
Joyner. 


without abatement. ‘They were endeavoring to aid Hawkins 
in throwing the whole loss of it upon Joyner and Ferrall ; 
and in doing so they took the risk, in case of failure, of the 
whole loss falling on themselves, as it has done. 

We are clearly of opinion, that the plaintiff’s construction 
of the deeds of trust to Pettway is the proper one. At law a 
party, who claims under an indemnity, must necessarily shew 
that he has been damnified ; for, until that, he has no right to 
the money, and the law will not trust him with the application 
of it, as he might not make it, and then the original debtor 
wonld still be bound for the demand. Bat there is no such 
impediment to the action of the Court of Equity, for here the 
application of the money to its ultimate destination may, un- 
der the direction of the court, be immediate, without passing 
through the hands of the party indemnified. And as it is 
manifestly jnst, that one, who holds a fund for the indemnity 
of another, should not keep it back to the prejudice of the 
other, and to serve no good purpose of the owner of the fund, 
or of the party entitled to the indemnity, there can be no plain- 
er equity, than that which compels him to apply it promptly. 
The trust is to be executed in the spirit in which it was crea- 
ted, for the equal benefit of all the cestui que trusts, and not 
so, by sticking to the letter, as to exclude one, merely to en- 
large the dividend of another. It is true, that Gary and Sim- 
mons, and all the other plaintiffs in the former suit, who gave 
the injunction bond, are principals to the present plaintiff, who 
became the surety of all of them jointly; and therefore he 
could look to Gary alone. But he could not do so in con- 
science, any more than he could claim the whole indemnity 
from Simmons. It would not be right and equitable to act so by 
either ; Sut he is properly endeavoring to obtain from each 
a contribution precisely in the same proportion, in which in 
equity they would be decreed to pay the debt, as between 
themselves, taking into consideration the insolvency of the 
principal, Hawkins, and some of the co-plaintiffs. Still there 
will probably be a deficiency in the assets of the Simmons’ to 
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pay their shares, which will, of course, fall on Gary, whe is June, 1845 
bound, as loug as he has means, to protect the plaintiff from Daniel 
ultimate loss, We should thus have thought, if the question 
was upon the first provision of the deeds, “to save W. W. 
Daniel harmless.” But the maker of the deed seemed to, be 
aware of the keen casuistry of losing creditors and sureties, 
and to remove all doubt of his intention, he expressly provides 
for the relief of those sureties, “who may be threatened with 
loss.” ‘Therefore the proper proportion of the trust fund, to 
which the plaintiff would be entitled against Simmons, if he 
had paid the debt, must be ascertained, and the trustee direct- 
ed to apply it in exoneration of the plaintiff. 

We do not perceive any misapplication’ of the funds in the 
hands of Joyner, as receiver, according to his answer, inas- 
much as the debts, to which he has applied that money, are 
the common debts of all the sureties, whereas we have seen 
that the present debt, as far as Joyner and Ferrall are concern- 
ed, has been made the separate debt of the other parties, though 
among themselves, as a portion of the original sureties, it is 
still to be regarded as the debt of the prihcipal. But be that 
as it may, this fund furnished. no reason for keeping up the 
injunction, for two reasons. One is, that Joyner is to admin- 
ister it under the direction of the court, which appointed him 
to the office of receiver; and there the plaintiff’s application 
will be properly made. The other is, that the answer states 
there is nothing it hand from it, and the defendants ought not 
to be tied up until it can be collected. Let the plaintiff pay“ 
the debt now, as it is due; and if he be entitled to any thing: 
from the receivet, wheu the fund comes into court, he will get” 
his share. ‘The same may be said in respect to the residue of: 
the fund received from Purnell. When in hand, it must’be’ 
applied. Of course the plaintiff is entitled to his decree’ 
against Gary and Bond; and the extent'of the decree against! 
the former will depend upon the result of an inquiry, (if asked! 
for) as td Boud’s ability to discharge his own sliare of the lia-’ 
bility. 


luen. ; 


N4 
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June, 1845 Qur opinion on the appeal from the order dissolving the 


injunction is, that it is not erroneous ; and upon the hearing, 
the decree is to be according to the directions herein given. 


Per Curtam, Decree accordingly. 


JOHN HOWELL AND OTHERS vs. MARY HOWELL AND 
OTHERS. 


In order to obtain a writ of sequestration and ne exeat at the instance of the 
remaindermen against the tenant for life of personal property, it is not suf-' 
ficient that the remaindermen state their fear that the property will be re- 
moved beyond the jurisdiction of the State or destroyed; they must also 
shew reasonable and sufficient grounds for such tear. 

An executor may, (and it is his duty so to do) before he assents to or delivers 
a legacy to a tenant for life of chattels, require such legatee to sign an in- 
ventory of the chattels, admitting their reception, and that he is entitled to 
them only for life, after which they will belong to the person in remainder. 

A bequest of a chattel to A. for life, and after A.’s death to B. does, upon the 
assent of the executor, vest the legal interest in the remainder in B. 

And if B. bé a married woman, such legal estate may be sold by her husband, 
though he may die, leaving his wife surviving him, before the expiration of 
the life estate. 

A husband however cannot assign his wife’s equitable interést in a chattel, in 
whith she has not the right of immediate enjoyment. 

The cases of Sutton v. Craddock, 1 Dev. Eq. 134. Dunwoodie v. Carrington, 
2 Car. L. Rep. 469. Ingram v. Terry,2 Hawks, 122. Alsion v. Foster, 1 
Dev. Eq. 337. Jones v. Zollicoffer, N.C. Term R.213. Burnett v. Roberts, 
4 Dev. 81, and Knight v. Leake, 2 Dev. & Bat. 133, cited and approved. 


Cause removed from the Court of Equity of Cleveland Coun- 
ty, at the Fall Term 1843. 
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This cause came on, upon a motion to set aside the seques- June, 1845 
tration and ne ereat, which had been ordered by a Judge out "Howell 


of court upon the bill and affidavit of the plaintiffs. ‘The fol- 
lowing is the case as presented by the bill and answers. 

John Howell, by his last will and testament, devised the 
whole of his estate, both real and personal, to his wife, Mary 
Howell, during her life or widowhood and after her death or 
widowhood he points out how the property shall be divided. 
Joshua Howell and John Howell, are the Executors of the 
will and assented to the bequests to Mary Howell. The bill is 
filed, to compel Mary Howell and the other defendants, to 
give security for the forthcoming of the property upon the ter- 
mination of the life estate. The plaintiffs state, “that Mary 
Howell is old and infirm, easily imposed on by shrewd and 
designing men—that she is not now managing the estate, so 
as to secure the rights and interests of the remaindermen— 
that Jesse Spurling, the father of some of the plaintiffs, and 
husband of Elizabeth Spurling, one of the plaintiffs, sold and 
conveyed to one Joshua Beam, all the interest of his said wife 
Elizabeth, in the negro Jude and her children, and that since 
his death, the said Beam hath taken possession of the negroes; 
and the plaintiffs are fearful that the said Beam will make 
way with, dispose of, or convey the said negroes beyond the 
jurisdiction of the court. ‘The bill further states, that Mary 
Howell has delivered over the whole of the property to one 
John Tucker, who manages it fer her) and has the negroes in 
possession or has hired them ont; and that one of them is 
hired to work in a gold mine, whereby his value will be im- 
paired, and that they have been informed, that said Tucker 
has made some efforts to remove the negroes out of the State; 
that he claims as his own some of the other property belong- 
ing to the estate—that he is a cunning, artful, and tricky man, 
and that the property is not safe and secure under his manage- 
ment and direction. The bill further charges, that Betsy 
Howell, one of the daughters, and a legatee under the will of 
John Howell, intermarried with one Clayton Ledford, who 


v 
Howell. 
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Jane, 1845. has got into his possession the negro woman Minty and her 
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~ four children, and claims them as his own; and the plaintiffs 
ate fearful that he will make way with the negroes, so as to 


v 
Howell. defeat the remaindermen of their rights. ‘The bill then charges, 


, that Mary Howell is committing waste on the lands devised 
te her for life, by permitting her servants to cut down and de- 
_stroy the timber trees, &c.” 
The defendants file separate answers. Mary Howell denies 
expressly, that the estate in her hands has been mismanaged, 
_ or is wasting, but avers it is now more valuable than when she 
received it ; admits that she has put intothe hands of Ledford, 
who married Betsy Howell, the negro woman Minty and her 
four children, the eldest not more than six, he paying five dol- 
lars a year to her ; that she hasalso hired to Joshua Beam the 
_negtoes bequeathed to Elizabeth Spurling, and that she does 
not believe either of them claimsany interest in the negroes 
except as hirers—denies she has, or that they have, as far as 
she knows, any intention to remove the negroes beyond the 
jurisdiction of the court. And, as to the waste of the land, 
she avers that the tenant was put on it by Joshua Howell, one 
of the executors, and one of the plaintiffs. Ledford admits 
the possession of the negroes by hire, from Mrs, Howell, and 
Beam does the same, and each of them denies, that during the 
life of Mrs. Howell, they claim the negroes in any other way 
than as hirers under her, and reserves the question, as to 
what will be their title, afier the death of Mary Howell.— 
Joshua Beam admits he purchased the remainder in the ne- 
gro Jude and her children, after the death of Mary Howell, 
from Jesse Spurling, the husband of the plaintiff, Elizabeth 
Spurling ; and that he is yow in possession, under Mary How- 
ell’s life estate, having hired them of her. He denies any in- 
tention to remove the negroes beyond the limits of this State ; 
or that he ever said so, John Tncker admits his agency un- 
der Mrs. Howell, and says that the property has been well 
managed and is now more valuable, than when it came into 
jhis possession ; denies al] title to the property or any portion 
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of it, except his annual stipend, and all intention, or that heJune, 1846. 
has made any preparation to remove it, or any portion of it, Howell 
The bill prayed a sequestration and ne ezeat, which wasgrant- __ v 

ed. Upon the filing of the answers, replication was taken by Hae 
the plaintiffs, the case set for hearing and transmitted to this 


court. 
















No counsel for the plaintiffs. 
J. H. Bryan for the defendants. 






Nass, J. The principles, which govern a court of chan- 
cery, in granting ne exeats or sequestrations, in cases of re- 
maindermen seeking redress in cases of this kind, are fully 
laid down and established in the case of Sutton & al, v. 
Craddock, 1 Dev. Eq. 134. Formerly, the court of chancery 
considered the remainderman as entitled, as a matter of right, 
to security from the tenant for life for the forth-coming of the 
property. But it was found, that great oppression and injus. 
tice were very often operated. Such security is not now grant- 
ed, simply quia timet, but only when a case of danger is 
shewn to exist. Wms. on Ex’rs. 859. Toley v. Burnall, 1 
Bro. C. C, 279. ‘The bill must shew, not only that the com- 
plainant fears the property is in danger, from some act or con- 
templated act of the tenant for life; but it must set forth the 
grounds, upon which the apprehension rests, that the court 
may see that the applicant has good cause for claiming its aid. 

In all cases of a devise of personal chattels to one for life, 
with remainder over, the tenant for life will be entitled to the 
possession of the chattels, upon giving an inventory of them, 
admitting their reception, and that he is entitled to them only 
for life, after which they belong to the person in remainder. 
And an executor may exact such an inventory : indeed, it is 
his duty to take it before he assents to the bequest for life — 
Slaning v. Styles,3 P. Williams, 336. Luke v. Burnett, 1 
Atk. 471. In this case the executors assented to the legacies 
generally, as they set forth in the bill, without requiring any 
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June, 1845 inventory from Mary Howell, the tenant for life, nor do they 
now ask for it. ‘The plaintiffs charge in their bill no specific 
v _ acts of the defendants, upon which they ground their fears of 
Howell. the safety of the property, but such only as the tenant for life, 
and those actually in possession, had by law a right to do.— 
They do charge, it is true, that they fear the property will be 
removed beyond the jurisdiction of the court, but they pro- 
duce no proof of acts done or declarations made by the de- 
fendants, to sustain their allegation, and it is met by a full de- 
nial from all the parties defendant. Mrs. Elizabeth Spurling 
and her children, are made parties complainant to the bill, 
upon two grounds ; the first, that Jesse Spurling, the husband 
of Elizabeth, could not, during the continuance of the partic- 
ular estate, dispose of the negro Judeand her children, so as 
to defeat his wife’s estate; and, secondly, that Mrs. Spurling 
herself had but a life estate in Jude, the remainder being in 
her children. And if either proposition be true, then the 
plaintiffs have a right to the aid of this court in securing the 
property, for itis very evident from the answer of Joshua 
Beam, that his purchase from Jesse Spurling was of the ne- 
groes themselves, and not simply a remainder. ‘There can be 
no doubt, that the devise of the negro Jude, after the life es- 
tate to Mary Howell, is in this State good, as an executory de- 
vise, and, upon the assent of the executor, vests the estate for 
life in the first taker, with a legal remainder over. It is, there- 
fore, a vested remainder in the remninderman, and subject to 
all the liabilities of such an estate. This doctrine has been too 
long established in this State, and is sustained by too many 
decisions of this court, to be now disturbed or questioned.-— 
Dunwooddie v. Carrington, 2 Car. L. Rep. 469. Ingram 
v. Terry, 2 Hawks, 122. Alston v. Foster, 1 Dev. Eq. 337.— 
Jones v. Zollicoffer, N. C. Term Rep. 213. These cases es- 
tablish the principle, that an assent by an executor to a life 
estate is an assent to the estate in remainder and that the lat- 
ter is a vested legal estate. The estate of Elizabeth Spurling, 
therefore, in the negro Jude was not an equity, nor a mere 


Howell 
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possibility, but a vested remainder in a chattel, not consumed June, 1845 
in the use and therefore capable of being assigned. Burnett 1, wey 
v. Roberts, 4 Dev. 81. Could Jesse Spurling assign the ne- at, 
gro Jude, so as to defeat the claim of his wife, Elizabeth ? 
Mary Howell, the tenant for life, is still in being and Eli- 
zabeth Spurling has’ survived her husband,. That a hus- 
band may assign every chattel interest of the wife, wheth- 
er immediate or expectant, which from its nature is assigna. 
ble, as if the interest was the husband’s in his own right, is 
established in England by the highest authorities. 3 Thom- 
as’ Coke, 333, note m—1 Roper on property 236, The only 
exception to the rule is, where the property isso limited to 
the wife, that it cannot possibly come into possession during 
the coverture. In the case of Burnett v. Roberts, the hus- 
band had sold the property absolutely, before the life estate 
expired, and they both lived until after that event took place. 
In the present case, the husband died before the tenant for life, 
leaving his wifestill living. Is the case thereby altered as to the 
operation of the principle? We think not. The Cuter 
Justice, in delivering the opinion of the court in the case 
last referred to, intimates, very strongly, that it wowld not; 
but the point, not arising, was not decided. The question 
was fully presented in the subsequent case of Knight & 
al v. Leake, 2 Dev. & Bat. 133. William Hicks, by his 
will, bequeated to his daughter Frances, for life, a negro girl 
named Grace, with remainder to her children. Frances, the 
legatee for life, was married to Moses Knight, who took pos- 
session of Grace and her child Bob, the subject of the con- 
tfoversy, with the assent of the execulors. A judgment was 
obtained against Knight and Caleb Curtis and Daniel McIn- 
tosh ; and the fi. fa. issuing on that judgment was levied on 
Bob. Mrs. McKnight, the tetant for life, was then alive, 
well as her four children, who were entitled to the remainder 
in Bob. . Two of these children, the wives of Daniel McIn- 
tosh and Caleb Curtis, were plaintiffs in the action. At the 
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June, 1845 Sheriff’s sale under the execution, the defendant purchased 
H ow = Bob ; and the action was in detinue to recover him. It wag 


Howell. 


contended on behalf of the plaintiffs, that the hasbands, Mc- 
ntosh and Curtis, had not such an interest, as was liable to 
be sold undera fi. fa. The court decided the rule of law to 
be, that “all vested legal interests of the debtor, which he 
himself can legally sell, in things, which are themselves liable 
to be sold under a fi. fa., may be so sold.” In this proposi- 
tion, in relation to the case before them, they assume, that the 
husband had such an interest as he couid sell. In a subse- 
quent passage they leave nothing to inference, but declare, that 
a husband, jure mariti, has such an interest over the vested 
legal interest of his wife in a chattel, real or personal, of which 
a particular estate is outstanding, that he can sell such inter- 
est so as to transfer it completely tu the purchaser. Such, the 
court says, is not the effect of an assignment by a husband 
of his wife’s equitable interest in a chattel, in which she has 
not the right of immediate enjoyment. It is perfectly well 
settled, that a vested remainder ina slave, dependent upon the 
estate for life in another, is a vested legal interest. We hold, 
then, that Jesse Spurling had such an interest in the woman 
Jude and her children, as enabled him to sell and convey 
them ; and that his vendee, Beam, acquired by his purchase, 
the transaction being freed from other objections, a complete 
title; and that Mrs, Spurling has no interest in them and con. 
sequently no claim to to the aid of this court. Weare not 
unapprized, that in some recent cases in the Engiish Courts 
of Chancery, this doctrine is denied as a principle of Equity. 
Such, however, we consider as the settled law of North Caro~ 
lina. It is much more important to the community at large, 
that the laws, governing the transmission of property, should 
be permanent and fixed, than how they are fixed. A contra- 
ry decision would unsettle the law, upon a very important 
subject, with which the profession is now familiar. We do 
not mean to say, that, when satisfied a previous decision is 
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wrong in principle, we are under any obligation still to pro- June, 1845 
ceedinerror. But, when a train of decisions in ourown’ ay 
courts of Supreme jurisdiction, has established certain prin- _ ¥ 
ciples as law, we do not feel called on to repudiate them, be- 
cause another tribunal, however high, has decided otherwise. 
We see no good reason in this case for disturbing a settled 
principle. 

Have the children of Mrs. Spurling any interest in Jude 
and her children? We think they have not. Their claim 
rests upon the following clause in the will of their grandfa- 
ther, John Howell: “ And what shall come to my daughters, 
Elizabeth and Polly, I give and bequeath them during theit 
natural lives, and after their death to their children.” If this 
clause is to be considered as governing the bequest of Jude, 
then the children have an interest, which it is the daty of the 
court to protect. But it has no connection with that bequest. 
The bequest of Jude is a specific legacy, standing, as far as 
the children are concerned, by itself; but accompanied by spe- 
cific bequests to all the other children of the testator. After 
making these specific bequests, the testator ptoceeds to dispose 
of the residue of his estate, npon the death of his wife “And, 
aftet my wife’s death, the plantation, whereon I now live, to 
be equally divided between my four children,” (naming them) 
‘and the rest of my estate to be equally divided between my 
children,” (naming them, of whom Elizabeth was one.) ‘Then 
follows the clause in question. Its Iccation and phraseology 
evidently confine its operation to the share of Elizabeth in the 
residuum, and has no bearing or effect on the bequest of Jude. 
The words “share” and “comes,” could relafe only to the 
share or portion of the residuum, to which Elizabeth tight 
be entitled. Of what this residuum consisted, we are not in- 
formed ; whether of land, other than the home plantation, or 
of negroes or other personal property. In this share of the 
residuum, in whatever it may consist, Elizabeth has but a life 
estate, with remainder to her children. The time for its en 
joyment, either to the mother or the children, has not yet ar- 

04 
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June, 1845. rived, as Mary Howell is still alive: And there is no prayer 


Howell 


v 
Howell. 


in the bill, that the latter should furnish an inventosy of the 
property, that came to her hands, or is now in her possession. 
After gaining possession of the negro Jude by the three chil- 
dren, by contract with Mary Howell, the executor having as- 
sented to the legacy to her, Jesse Spurling had the right in 
law, if he did so, to sell the negroes to Joshua Bedi, and the 
latter would acquire by such purchase a perfect right to them. 
It he did not purchase the absolute title, but only the life es- 
tate of Mary Howell, the plaintiffs have no right to complain, 
inasmuch as he swears, he had no intention whatever to re- 
move the negroes beyond the jurisdiction of the court, and the 
plaintiffs have entirely failed to sustain their allegations by 
proofs. 

Polly Howell intermarried with Daniel King; both are alive 
and plaintiffs in the bill. To Polly, the testator left a negro 
woman, Hannah, and she is included with Elizabeth Spurling 
in the before recited clause, as to her share of the surplus.— 
We are not informed what has become of Hannah, but sup. 
pose she is still in the possession of Mary Howell. She, and 
Tueker, her agent, both swear, they have no intention, and 
never had, of removing the negroes, and there is no proof in 
contradiction. 

The negro Minty is given by the will to the testator’s grand- 
daughter, Betsy Howell, who intermarried with Crayton Led- 
ford. The answer of Mary Howell states, that she had put 
the negro Minty and her children into the possession of Led- 
ford, he paying her five dollars a year ; and, as we understand 
it, she surrendered up to him her life estate in those negroes. 
This'she had a perfect right to do, and Ledford’s title to them 
is complete, and he has.a legal power to dispose of them as he 
pleases. 

As to. the two executors, John and Joshua Howell, they 
have no right to complain. They have not shewn by proofs 
that their property is in any danger, and the answers deny it. 

The bill further charges, that the defendant, Mary Howell, 
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put tenants.on the land, who have committed waste. ‘Dhe Jane, 1845- 
waste is denied by the answer, and not supported by'any testi-—___— 
mony. 
Upon the whole we are of opinion, that the complaint of 
the plaintiffs is unfounded, that the sequestration improperly 
issued and must be withdrawn, and the bill dismissed with 
costs, to be taxed against the plaintiffs, except the infants. 
In taxing the costs, the master will allow one Solicitor’s feé to 
the defendant Beam, and one for all the other defendants. 


Per Curtam, Decree accordingly, | 


FLORA MARTIN AND OTHERS vs. LYDIA McBRYDE AND” 
OTHERS. 


In a suit by several joint legatees against the executor for a distribution of 
the fund out of which the legacies are to be paid, if one of the legatees be. 
dead, it is good'cause of demurrer that the personal representative of such 
legatee is not made a party, either plaintiff or defendant. 

It is not sufficient to allege in the bill that such legatee has no representative) 
for it isthe duty of the plaintiffs to procure a representative ; mor Goes it 
make any difference that the plaintiffs are the next of kin and entitled to the 
share of such deceased legatee. 

Where a bill is filed by persons in the character of legatees, and it neither sets 
out in its body the contents of the will, nor is a copy of it annexed, 2 demur- 
rer by the defendants will be sustained, forthe court cannot see that the 
plaintiffs are legatees. 

The cases of Branch v. Branch, 1 Mur. 132. Shaw v. Shaw, py 334, and 
Bryan v. Green, 3 Ired. Eq. 167, cited and approved. 


This was an appeal from an order of the Court of Eqnity 
of Moore County, at the Spring Term, 1845, his Honor Judge 
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June, 1845 Pearson presiding, overruling a demurrer, which had been 
filed by the defendants, and directing them to answer over. 
The plaintiffs state in their bill, that William Martin died 
ryde. in the year 1819, having made his will in writing, in which 
he appointed several persons his executors, all of whom died 
intestate, except Archibald McBryde and -Atlas Jones, who 
are also dead ; that the defeadant, Lydia McBryde, is the ex- 
ecutrix of Archibald McBryde, and Samuel Lancaster, the 
other defendant, the executor of Atlas Jones. The will of 
William Martin was duly proved, and they state, that a copy 
of itis annexed to their bill, which they pray may be taken 
as a part thereof. They allege, that William Martin died, en- 
titled to a large estate, real and personal, which came to the 
hands of his executors, and that, since the death of McBryde, 
a portion of it, to wit, two bonds, have come into the posses- 
sion of his executrix, the defendant, Lydia McBryde. They 
further state, that they, together with Flora Martin, who is 
dead, without issue and intestate, and without any representa- 
tive, are the devisees and legatees under the will of William 
Martin. It appears, further, that Atlas Jones survived Archi- 
bald McBryde. The plaintiffs pray an account of the assets 
of Martin in the hands of the defendant, Lydia McBryde, and 
a general account from the executors of A. McBryde and A. 
Jones. No copy of the will of Martin is attached to the bill ; 
nor does any such copy appear among the exhibits of the case. 
A demurrer to the bill was filed by the defendant, Lydia Mc- 
Bryde, and overruled by the court, from which, by leave, the 
said defendant appealed. 


No counsel for the plaintiff. 


J. H. Haughton, Mendenhall, Strange and Winston, for 
the defendant, Lydia McBryde. 


Nasu, J. A demurrer is filed on the part of the defend- 
ant, Lydia McBryde. Several causes of demurrer are assign- 
ed, but as two of them are, in the opinion of the court, deci- 
sive of the case, it nas not been thought necessary to notice 
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the others, and no more of the case, made by the bill, is stated, Juve, 1845. 


than is required to shew the application of the demurrer. 
The third special cause of demurrer assigned. is, the want 
of parties. The bill alleges, that Flora Martin is a legatee, 
under the will of William Martin, and that she is dead, and 
no person representing her is made a party. From the frame 
of the bill we are to suppose, that, if legatees, at all, they are 
jointly so. One object of a Court of Equity is to do complete 
Justice to all persons, interested in the matter in controversy 
before it. It is, therefore, a general rule, that all persons in- 
terested in the subject ought to be made parties to the suit, 
either plaintiffs or defendants. This rule, however, admits of 
several qualifications ; as where some of the parties are out of 
the jurisdiction of the court, or where they are so numerous, 
that it would be very inconvenient to make them all parties. 
Mitf. Pl. 164,166. 2Mad.Ch.178. The bill will be sus- 
tained, if the excuse for not making them parties appears on 
the face of the bill. So, when a party interested is dead, his 
representative must be brought in, and, if there be none, he, 
who seeks a division of the fund, must procure a representa- 
tive. Branch v. Branch, 1 Murp. 132. Shaw v. Shaw, 1 
Murp. 334. Sryan v. Green, 3 Ired. Eq. 167. 2 Mad. Ch. 
178. In this case it is shewn in the bill, that Flora Martin is 
a legatee under the will. It is not sufficient to authorize the 
court to proceed without her representative, to state that she 
has none. ‘The plaintiffs ought to have procured one. Nor 
is it sufficient that the plaintiffs are, or may be, her next of kin 
and entitled to her personal property. They are not the only 
persons interested in her estate. [f there are creditors, their 
claims are of superior dignity and are first to be attended to. 
We would observe, the case comes before us, as by appeal, and 
there is no motion to amend by making parties or otherwise. 
Another cause of demurrer has been assigned ; that the bill 
is defective in its frame. A demurrer in Equity is similar to 
one in law, and is an appeal to the court, whether the defend- 
ant shall be compelled to answer the bill. It is for cause ap- 
parent upon the face of the bill. The plaintiffs have made the 
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June, 1845 will of William Martin a part of their bill, without annexing 


Martin 
v 
McBryde. 


a copy; nor does the bill set forth any part of the contents of 
the will, except the appointment of executors, nor that the 
plaintiffs are next of kin, ‘The bill is therefore defective in 
its frame. We cannot see, as the plaintiffs profess to shew, 
nor does the bill shew, that they are the legatees of William 
Martin. If the will had been set forth, it might have appear- 
ed, that, under it, they have no interest. 

The interlocutory order, overuling the demurer, ought to 
be reversed, the demurer sustained, and the bill dismissed 


without prejudice. 
Per Curiam, Ordered to be certified accordingly. 
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LEONIDAS CHRISTMAS & AL. ¢s. PETER MITCHELL & AL. 


At inquisition, which merely states, that the party Is “ot uftsound mind,” June, 1845 
does not shew, even prima facie, thai he is an idiot. 1 ee 

But any inquisition as to lunacy or idiocy, is but presumptive evidence, in a 
suit inter alias partes, and may be rebutted by cv ntradictory evidence. 

The ancient presumption of Jaw, that one, who was born deaf ahd dumb, wae 
an idiot, does not now exist. 

if it did, it might be repelied by evidence. 

Where one was born deaf and dumb, but had his intellectual favulties, though 
these were not improved by the modern system of educa‘ion for persons ot 
that class, Held, that he was not within the exception of the staiute of limi- 
tations, which only excepts him, who is non compos mentis. 

‘When a bill is amended, introducing new matter or a new charge againet the 
defendant, the latter may make suth defence to this new charge, as if it 
were now the foundation of an original bill. 

To enable a purchaser of a legal title, without noiice of ah equity affecting 
it, to avail himself of that defence in a Court of Equity, it fust not only 
appear that he had no actual notice of the equity, but, also, that he could 
not, by the ordinary means, which a prudent man would Mave used, have 
obtained information of such equitable incumbrance. dia 

Therefore, where executors, to whom slaves were bequeathed jn trust, vols. 
tarily conveyed them to one not entitled, and ihe person, claiming to be pur- 
chaser without notice, from the person so not entitled, knew that the slaves 
were devised to the ¢xecutors, but did not know how the executors convey- 
ed to his vendor—Held, that he ought to have examined the will and the 
conveyance from the executors, that he was bound by their contents, in con- 
struction of a Court of Equity, and therefore was answerable for the equi- 
ties, attaching to the legal estate, as sh¢wn either by the will or by the deed 
of conveyance. 

The doctrine of constructive notice applies in this State, not only to lands, 
but also to slaves, where a deed of conveyance is required in all cases ex- 
cépt where the slaves are actually delivered and tbe money or money's val 
ue paid, or in the peeuliar case of a gilt of a parent to a child, accompanied 
with the death of the parent, without a will, 

This doctrine of constrictive notice applies, also, as to other subjecis of per- 
sonal property, where a purchaser knows his vendor derived mphad under 
a deed, will or other writing. 

Gross negligence, on the part of him, who deals with a an enauiit will, inE. 
quity, be considered notice of the abuse of the executor’s authority. 


This cause was ttansmitted, by consent of parties, from the 
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June, 1845. Court of Equity of Warren County, at the Spring Term, 1845. 
Christmas He following case now appeared upon the pleadings and 
v _ evidence; the case having been before this court at a former 
a term, when, certain questions having been decided, the court 
otdefed the case to be remanded, with leave for the plaintiffs 

to amend their bill. | 
The original bill in this case was filed in the year, 1833, 
and such proceedings were had therein, that this court, at the 
June Term, in the year 1837, made a declaration of the rights 
ofthe parties, as they were then presented. At the same term, a 
decretal order was made, remanding the case to the Court of 
Equity, for Warren County, with leave to the plaintiffs to 
amend their bill. At the Fall Term 1842, of Warren Court, 
the bill, as it now appears was filed. It appears, that Buckner 
Davis died in the year, 1820, having made his last will and 
testament, wherein he devised and bequeathed as follows: “ I 
appoint my friends, Gov. James Turner, Peter R. Davis, and 
Stephen Davis, executors of this my last will andtestament, and 
guardians for my children, as hereafter named. Igive anddevise 
to my said friends, James Turner, Peter R. Davis, and Steptien 
Davis, jointly and severally, all the estate of which 1 may die 
seised and possessed, be it real, personal or mixed, to have, 
use, regulate and manage and control, without accountability 
or responsibility to any of my said children hereinafter named. 
And, accordingly, 1 give to my said friends, jointly and sever- 
ally, full power and authority to sell, lease, hire and to dispose 
of the whole of said estate or any part of it, and jointly to 
execute good, valid and sufficient titles thereto, in fee simple, 
to the purchaser or purchasers, in the event of their, or either 
of them, deeming a sale of any portion of it necessary to the 
welfare of my children hereinafter named.” The testator by 
another clause in his will, recommended to his executors to 
afford to his daughter, Betsy C. Christmas, the mother of the 
complainants, a support out of a tract of land therein named, 
and certain negroes, whose names are set forth in the will, 
and by a subsequent clause, he recommends to his said friends, 
after the death of the said Betsy C. Christmas, to give the 
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whole of said’ negroes‘iand other: property to her-childrgnc.Jums, 1006 
After the: death of the'said Backner Dewis, the will wasqireperiy’ cumnaiadia 
proved, and the two Davis’ alone qualified as‘executorsi theres ¥ 
of. James Turner’ never did in soy manner interfere witht 
the estate of the téstator, and died in the year 1824 The 
bill charges, that Peter R. and Stephen Davis, 
said negroes, not-for their own use‘and benefit, but in spatter 
Betsy Christmas,:and; afier her death, for the pluititifis, who 
are her children Ad they charge, that the said: PeterR: and 
Stephen Davis, in'violation of the trust reposed in tem,con! 
veyeil said negroes to Thomas H. Obristmas, but withoet any 
valuable consideration, as appears by the deed nade by thent 
toe him, and’ that he; Christmas, therefore; hetd thend iw trust 
forthe plaintiffs ; that certain of the negroes, whoseebames 

are set forth in: therbill, were subsequently sold, either bythe 
said Christmas, or by the Sheriff, under execotigns: agaist 
him, to the defendant Peter Mitchell, who putchased with full 
notice of the: title of the plaintiffs; (and that. said Obristmes 
held-s their trustee, and that therefore said defendant ‘holds 
therm in trast, for their use and benefit. Tt’ states, further; thint 
Peter Mitchell has sold one of the said uegroes by' the! namie 
of Tom, to persons who have carried hiav out of the Suite, 
and that he received for him $800, and thap their: mother, 
Betsy ©. Cliristmas, is deadyand that ‘Thomas C. Christmasds 
dead; insolvent, and intestate; and that no one has or willed 
minister to.bim.' It ptays, that the defendant; Miteheilj may 
be:deereed to convey to the plainteffs the negroes so conveyédita 
hig; with their inctease, and .adcount. with them fee thdig 
hires >'and also to account’ with tiem for the valine of Tom: 
It alleges further, that Leonidas-Christune: is ¢ linatieofinay 
sound memory. Peter Mitchell; in his enswer,/ableges tia 
he: purehused the negroes mentioned in the bill; at pablic ame 
tion, in the town of Warrenton, of Phoams: Hy Christinas, and 
gave-for them a full and fair consideration, in the peur 1B22, 
and immediately topic them imo his possession, andi nine 
held thent ever since, except'‘Tony whonehe sold; that, at the 
timsecof his purchase and befire; he had) undetstood ime tilt 

P4 
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June, 1845. negroes had been in the possession of Buckner Davis, and, af- 
Chrismas 7 hin death; that they came with the rest of his property, in- 


tothe hands of Peter R. and Stephen Davis, his executors.— 
From general rumor he had understood, that Buckner Davis, 
by his will, had given all his property to his executors, and 
left his children entirely dependent on them. But of the will 
itself he had no knowledge ; he had never seen it, or heard 
read, nor had he any knowledge of its contents, and he denies 
any knowledge of the title of Buckner Davis to the negroes. 
He admits that, before his purchase, he knew that the execu- 
tors had delivered the said negro slaves to Thomas H. Christ- 
mas, and that he was in possession of them as his own proper- 
ty; but he dict not know, nor had he any information of the 
consideration, upon which the said delivery had been made, 
of whéther the:tranefer had been made in writing, or by man- 
uel delivery,or in what other mode. He had understood, 
that the whole of the negroes of the testator had been given 
to the executors, and he did not doubt, that in their character, 
as such executors, they had, by law, full power to dispose 
of the same ; and that he was confirmed in this belief, by the 
fact, that the executor, Peter R. Davis, was present at the 
sale, and persuaded him te purchase them. He denies that 
he had any notice ef the plaintiffs, equity, unless, in the opin- 
ion of the court, the facts above set forth amount to such no- 
tice, which he is advised they do not, and he therefore insists 
that he is a purchaser for the full and valuable consideration 
paid, without any knowledge or notice of the equity of tye 
plaintifis, and he elaims the benefit thereof, as if the same were 
specially pleaded in law. The defendant further insists, that, 
if the tranafer or conveyance by the executors to Thomas H. 
Christmas was.a violation of their duty as trustees, it is one 
for which they are personally liable, and which does not at 
law or imequity effect his title. The answer admits the sale 
of. Tom at the price set forth, but alleges that the sale was 
made‘in: Richmond by an agent, and that if held to account 
for his value, he ought to be allowed the expenses of the sale. 
‘Phe answer dees that Leonidas Christmas, one of the pleim 
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tiffs, is a lunatic, or of unsound mind, but that at- and before Juse, 1065 
the time of his coming of age, he was in the possession.of'e Gg 


that this is an amended bill, but affirms that it is in its nature 
an original bill, as to him, and does not relate to any time pre 
vious to the actual exhibition thereof. He therefore claims 
the benefit of the statutes limiting the time within whieh ac- 
tions should be brought, and for quieting titles to slaves, up if 
the same had been specially pleaded in bar. The answer fur- 
ther alleges, that the plaintiff, Buckner Davis, has conveyed 
to Peter R. Davis and Stephen Davis, all his interest ia. the 
said slaves, and prays that the conveyances may be produced. 
The death of Thomas H. Christmas, insolvent and ‘intestate, 
is admitted, and of Mrs. Davis, the mother of the plaintiffs, 
and that they are her only children. The deferdant, White, 
denies that he has or ever had any interest in the pegroes, pur- 
chased by Peter Mitchell, that the latter bought them for him- 
self, and not for the firm of Mitchell and White. 6 6"). 


Replication was taken to the ans-vers, and the eause, being 
set for hearing, was removed by the parties to this court,” 


vy asf 


W. H. Haywood for the plaintiffs, ) PO Rami 

Badger for the defendants. righ nad arenas 

Nass, J. There is no controversy at this time between 
these parties, as to the title of Buckner Davis, the grandfather 
of the plaintiffs, to the negroes in question, or as to the char- 
acter, in which they were held by the defendants, Peter &. 
and Stephen Davis, his executors. Upon 2 former occasion, 
the court has declared in this case, that they did belong to 
Buckner Davis, and not to his children, and that theexecu- 
tors held them in trust for Mrs. Blizabeth Christmas; during 
her life, and, after her death, in trust for the plaintiffs,’ Pie 
questions now presented for our determination are: First; is 
Peter R. Mitchell a purchaser for a valuable consideration, 
without notice of the plaintiffs’ equity. Secondly; Is the 
plaintiffe’ claim barred by the stattites of: limitation “and 
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Gan, 099 Ghialiparennlsemmidins Christmas, at the time he came of age, 
an idiot-or lunatic, or person of insane mind, se jas te come 
within the exceptions contained within the aegis... 69 |.» 

Michel ‘Upon the last point the plaintiffs have produced in evidence 
the inquisition of a jury, duly ordered by the County Count 
of Warren,.and duly suramoned by the sheriff; who say, that 
we believe hime be a man of unsonnd:mind,”.g¢.. This 
inquisizon is imperfect, in pot stating when‘the mind of Le- 
onidas Christmas became unsonnd—whether it was before-he 
ame of age or after. They do not find him an idiot; whieh, 
if unexplained, might be considered as existing with: his birth, 
but of unsonod mind, which may be produced: by various 
enuses, and exist at different periods, and is not, when. it does 
exist, permanent in its character. It is therefore insuflicient 
in itself, and does not decide one important poiat referred to 
the:jury, But if there were no objection to the inquisition, 
it wonld sfill:be open to be rebutted by the defendants by con- 

icting evidence. lt is itself, but presumptive evislence to 
the. court, of the fact it alleges. Armstrong and others v. 
Short, Haw. 11. The plaintifis and defendant Mitchell, 
have, therefore, introduced evidence on this point. The wit- 
nesses, on the part of the defendant, are Jane Green, (Tabitha 
Jordan, Lewis Y. Christmas, James W. Jordan, E,W. Best, 
Thomas E. Green, Dr. P.C. Pope; and the latter is examin- 
ed. bythe plaintiffs 10 the same point, All these witnesses 
pay, Leonidas is not an idiot, but do not think him eapableof 
Attending 40 business, requiring information. The two; fitst 
sy,hetis not capable of doing any business, because he ean- 
not maderstend. Leonidas, it is admitted, has deen deaf 
and dugab from his birth, and is therefore ignorant and unin- 
formed, no efforts having been made to instruct him. _Bnt all 
the other witnesses unite in saying, his mind.is naturally good, 
gud thestestimony of Lewis Y. Christmas and Dr. Pope, is 
very strong and satisfactory. The former says—I dont think 
he labors uoder any. mental infirmity, but owing \to his entice 
Meafness,,be is incapable of any business, Again, he says,.] 
think he could be Jearnt any mechanical business, bat owing 
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to his entire deafness, he could not be made to,npderstand apy Apre, 1845 
intricate business, such as law suits, or things of shat.chatag: 5, 
ter. . Lr; Pope says, ‘I.know.him well enough to. know, he 
is nét an idiot; he.is deaf and dumb, and.ihe,amoant of hig Mh 
information is very smalJ, but 1 believe he has a. natural, capa: 
city to learn, but there have been no pains. taken , to, instruct 
him ; therefore, 1 think him incapable. to transact. ihe onding 
ry business of life.” With these two, last. witnesses, substan, 
tially agree Mr. Best, Mr. Green, and Mr. Jordan... The ,ex- 
pression used in our Statutes for the protection of persons.of 
this description is non compos mentis. . Such perseps,are.ngt 
barred by the Statute, until three years after coming,to,gonpd 
mind... According to Lord Coke, Ist Ins, 405,.p..246, :the 
term, non compos mentis, embraces defects of, mind of, foyr 
sorts ; lst. An idiot, one who is an idiot, or of non sane mind 
from. bis nativity. . 2d. One| who wholly loseth his memory 
and understanding, by sickness, grief, or other accident... dad. 
A junatic who sometimes hath his understanding tian 
times.net; and 4th, he who by his.own vices, for..a time, 
priveth himself of his, memory aud understanding,,., ‘The 
mental infirmity of Leonidas, if ,it exist. at all, isof the, fizst 
description, which has relation to the power and, 
the mind to receive instruction, and not to the amount of jn- 
struction or information actually received. | With the excep- 
tioncot two, all. the witnesses agree iu the ability of, Legnidas 
to learn, if proper effors had been made, Formerly, one, who 
was born deaf and dumb, was considered, pag 4 oa 
law,an idiot; 1st Hale P..C. 34. ‘This presumption, of law, 
if it still exists, like every other presumption, yiel 
to the contrary, and Lord Hardwick decreed an. estaie to gne 
born deaf and dumb, ppon his answering, properly, qu 
put to him in writing. Dickenson and, Blisspit, 1 
But. science aud benevolence have together rectified the 
mind, as to such persons, and itis no longer, in.compmap,ne- 
Mexstanding, auy evidence, that an jndividual isap,idi 
eanse deprived from his birth, of the power, of, and 
- hearing., No one, who, has witnessed the wonders, wosked in 
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June, 1846 modern times, in giving instruction to unfortunate persons of 
Citta this class, would, after hearing the testimony in this case 
y doubt, that Leonidas Christmas might have been instructed, 
Mitchell. not only in the mechanic arts, but that his mind might have 
been enlightened, to receive the high moral obligations of ci- 
vil life, and the still more profound truths of our holy religion. 
We are constrained then to say, that he does not come within 

the exception contained in the statutes. 

The, next inquiry is, do the statutes of limitation protect the 
defendant? ‘I'he evidence shows, that Leonidas Christmas 
was the oldest of the children of Elizabeth C. Davis; and 
that he was born on the 20th November, 1817, and of course 
that he come of age the 20th November, 1838. At October 
Term, 1842, of Warren Court of Equity, leave was granted 
to the plaintiffs to amend their bill ; and the present bill, call- 
ed in its caption an amended bill, was filed: at which time 
Leonidas had been of age near four years, and is consequent- 
ly barred by the statutes. 

According to the same evidence, Buckner Christmas was 
born on the 30th June, 1819, and became of age the 30th 
June, 1840. Of course, not more than two years and four 
months had elapsed, after he came of age, before this bill was 
filed, and the other plaintiffs are younger than he is. They 
then are not barred, because at the time the defendant, Mitch- 
ell, purchased, they were infants; and the statute had never 
commeneed running against them or any person, under whom 
they claim. The defendant, Mitchell, contends, that this is 
not an amended bill, but an original one, and that the statutes 
of limitations must be computed from the filing of this, and 
not of the former bill. ‘The plaintiffs contend it is an amend- 
ed bill, and constitutes, with the original, one suit. In the 
view we have taken of the subject, it is not of much impor- 
tance to decide this question. We are of opinion, however, 
that it is an amended bill. But it introduces new matter, or 
rather a new charge against the defendant, Mitchell. It is 
true, that the deed of release or bargain and sale, executed by 
the executors, Peter R. and Stephen Davis, was an exhibit in 
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the original bill, and constituted a part of it; but the object June, 1646. 
of the bill was to obtain from Mitchell and White, the recon-— oa, 
veyance of the land mentioned in the deed, and prayed no re- iv 
lief againt Mitchell, as to the negroes. ‘This bill makes this ™h«"- 
charge, and prays relief against him upon this ground. When 

a bill is amended, the defendant may make such defence as 

he thinks proper. Red. P. 323. So far, then, as this bill seeks 

relief against Mitchell on account of these slaves, it is an orig- 

inal charge brought against him for the first time, and he is 
entitled, as to the statute of limitations, to consider it an orig- 

inal bill. But we repeat, it is an unimportant question here, 

because it introduces a new charge aguinst the defendant, 
Mitchell. 

It is lastly insisted on by the defendant, Mitchell, that he is 
a purchaser for a full and valuable consideration, without-no- 
tice of the equity of the plaintiffs. If this be so, he willbe 
entitled to be quieted in his possession of the slaves; for in 
that case, his equity will be equal to that of the plaintiffs, and 
they will not be entitled to the aid of the court. 

It cannot be questioned, that Thomas H. Christmas, from 
whom he, the defendant, Mitchell, purchased the negroes, 
knew of the equitable claim of the plaintiffs, and was a mere 
volunteer, and therefore held the negroes precisely as Peter 
R. and Stephen Davis did, in trust for the plaintiffs, but it does 
not therefore follow, that the defendant, Mitchell, who is a 
purchaser for a valuable consideration, knew of their equity. 
And, indeed, his case is so far stronger than Thomas H. Christ. 
mas’, that he 1s not a purchaser from an executor, but from an 
individual, who-was in the quiet possession of the slaves, 
claiming them as his own. Notwithstanding this, however, 
if he purchased knowing the fiduciary character, in which 
his vendor stood to the plaintiffs, or under such circam- 
stances as ought to have put him on his guard and caused 
him to make inquiry, he will be held as a trustee for the plain- 
tiffs. The defendant, Mitchell, admits that, at and before his 
purchase of the negroes in dispute, he had understood and be- 
lieved they had been in the possession of Buckner Davis, and 
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June, 1845 were so at his death, and passed with the rest of his property 
into the possession of his executors, and that from cOmmon 
v _ rumor he had understood, that Buckner Davis had appoiuted 
Mitchell. Botes R. and Stephen Davis his executors, and had giver 
them the whole of his property, and left his children entirely 
dependent upon them; but of the nature of his title he had 
no more knowledge, than of the contents of his will. He fur- 
ther admits, that before and atthe time of his purchase, he 
had understood and believed, that the said executors had de- 
livered said begro slaves to Thomas H. Christmas, and that 
they were in his possession, but upon what consideration, or 
whether they were conveyed by deed or merely by delivery, he 
did not know, but doubted not, that as executors, they had by 

law full power to dispose of them. 

It has been argued before us, that as Thomas H. Christmas 
dealt with and took from the executors the negroes in dispute, 
Mitchell had a right to suppose the executors were rightfully 
disposing of thein. There can be no doubt, but the power of 
an executor over the assets is very large, both at law and in 
equity. And it is so, to enable him to execute the trust com- 
mitted to him, and to prevent the inconvenience and danger, 
which would result to those dealing with him. __ If, therefore, 
the transaction is nothing more than a sale of a part of the 
assets for money advanced at the time, the vendee can nevé? 
be-affected by the fact, that it was the intention of the execu- 
tors to appropriate the money to their own use, or that they 
did: actually misapply it. McLeod against Drummond, 17th 
Ves, Jz: 153. Aean and others v. Roberis and others, 4 
Mad. R. 190. In other words, the purchaser is not obliged to 
look to the application of the purchase money. But here, 
Thomas H. Christmas is not a purchaser, but a mere volun- 
teer, and held the negroes in trust for the plaintiffs, Peter 
Mitchell denies he had notice, in fact, of the equity of the 
plaintifis. Do not the circumstances, admitted by him in his 
answer, together with others appearing in, the case, fix him 
with implied notice ; are they not sach, as would have put @ 
man of ordinary prudence, upon an inquiry as to the title of 


Christmas 
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the property he was about to purchase. Among the Guts June, 1845 
filed in the case, isa deed of trust given by Thomas H Chis 
mas to Thomas Bragg, dated the 9th of March, 1827, to se~ ww 
cure to Peter Mitchell aud John White a debt due to, them. ip ee 
the answer to the original bill filed by the defendant, Mitchell, 
he admits this deed was made by his request. It conveys a 
tract of land, which is described by metes and bounds; the 
deed then as a further description states, “ which land the late 
Buckner Davis, by his last will and testament, left to the use 
and support of his son, Peter M. Davis,” Although, theo, 
the general rumor in the neighborhood was, that Buckner 
vis had willed to his executors all his property, and left his 
children dependent on them, here was direct notice to the de- 
fendant, Mitchell, that such common rumor was false, that 
Buckner Davis had not acted the unnatural part attributed to 
him; that he had not devised all his property to his executo 
and lef his children destitute ; that he had pliced this fond 
in their hands as trustees for Peter M. Davis, one of the chil- 
dren, We will not say this deed was notice to Peter Mitchel! 
of all the trusts in the will, but we do say, it was sufficient tto 
put him on his guard, and impose upon him the duty and ne: 
cessity of inquiring into the tifle of his vendor and of the ex- 
ecutors. Maples v. Medlin and others, 1 Mur. 219. But 

‘again : another exhibit in the case is the deed from Peter R: 
and Stephen Davis, to Thomas H, Christmas; The doctrine 
of constructive notice arises out of the duty, as an act of co 
mou prudence, in every purchaser, to see that his vendor has 
prima facie a good title; and, therefore, he will be affected 
with notices of the pomtonts of such deeds or documents, as 
the vendor must produce to make out his title. Hence, Mitch- 
ell should, in this case, have called for the conveyance ffem 
Biickuer Davis’ executors. That deed states that the testator 
had disposed of the negroes by his will, as. his property, and 
that the executors gave them up, and thereby conveyed them 
to, Christmas upon a claim of property by, him, which, upon 
tte face of the deed was manifestly unfounded in law, and to 
which the executors ought hot to have yielded. The court 

Q4 
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June, 1845. has fieretofore so decclared upon that deed, and that Christ- 
a mas became a trustee for his children, upon the face of his own 
v _ fitle, having, without any considetation, taken from the exec- 
Mitchell. ators a deed for their testator’s property, stated in the deed to 
have been bequeathed by the testator. In the safme manner, 

and for the same reason, it would have been actual notice to 
Mitchell if he had seen it; and in law, it is constrictive no- 

tice of its contents, and by consequence of the contents of the 

will, if in law he ought to have called for it, in order to make 

out a good title. That it was so necessary, we think clear. 

If Thomas H. Christmas had purchased the negroes, and 
could have shewn that to Mitchell, then he would have had 

an apparent title, as slaves can pass in this State in that mode. 

But such was not the case; he was a mere volunteer, and had 

not had the possession one year. Therefore his deed was in- 
dispensable, to give him any appearance of title, under the ex- 
ecutors of Buckner Davis, from whom Mitchell admits he 
knew Christmas claimed. It is said, indeed, that this doctrine 

of constructive notice applies only to real estate, because that 
cannot pass by parol. But slaves are within the same reason, 

in those cases in which a good title inéer vivos can be made 

only by deed, to wit, gifts, which was the case here. Besides 

it is a mistake to suppose, that it does not apply to all cases of 
personalty, where a purchaser knows his vendor derived his ti- 

tle under a deed, will, or other writing. He must look to these 
documents themselves, and not trust to any representation of 

the party. This is fully established by the case of Hill against 
Simpson and Wright and others, 7 Ves. Jr.152. In that 

case, Elizabeth Smith, by her will, bequeathed to her execu- 

tors all her personal estate, secureties for moneys, goods and 
chattels, in trust for cérfain legatees, among whom were the 
plaintiffs, and appointed the defendants, Simpson and Wright, 

her executors. At the time of her death, certain stocks and 
annuities were standing on the books of the bank, in the name 

of John Smith, of whom Elizabeth Smith was the executrix. 
Simpson alleging the stock to be his, by the will of Elizabeth 
Smith, transferred it to the defendants, Moffat & Co. his bank- 
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ers, as a security for such money as he then owed them, or June, 1645. 
might thereafter owe them. The bil] was filed against the Clvtannes 
executors and against Moffat & Co. \o compel a reconveyance . 
of the stock. The bankers denied, that at the time of the MPH 
transfer, they knew or suspected the stock did not belong to 
Simpson, absolutely, either as executor or devisee of Elizabeth 

Smith. There was no evidence in the case, ‘The master of 

the rolls, in closing his opinion, observes, “ Hitherto | have 
supposed the assignees of the executor have seen it was not 

true ; common prudence required that they should look at the 

will, and not take the executor’s word, as to his right under it. 

If they neglect that and take the chance of his speaking the 

truth, they must incur the hazard of his falsehood. The 

rights of third persons must n@ be affected by their negli- 
gence. Ido not impute to them direct fraud, but they acted 
rashly, incautiously and without the common attention used 

in the ordinary course of business. It was gross negligence 

not to look at the will, under which alone a title could be 

given to them,” ‘This case decides two priuciples, one of 
which is important in the one before us; the one, that a gen- 

eral pecuniary legatee has a right in equity to follow assets, 

and the other, that gross negligence, on the part of him, who 

deals with an execntor, will in equity be considered notice of 

the abuse of his authority, although in the transfer of person- 

alties, The master of the rolls uses very strong language. 

We will again repeat we are satisfied, the executors, in this 

case, acted under an honest mistake, and that when Mr. Da- 

vis, at the sale of the negroes, assured the defendant Mitchell 

he might safely purchase, he honastly believed so, nor would 

we impute to the defendant, Peter Mitchell, any thing more 

than gross negligence. He knew of the existence of Buckner 

Davis’ will; he ought to have examined it, and not relied up- 

on the representation of the executor or of Uhristmas: if he had 

$0 examined, he would have seen, that the executors were but 
trustees, and could not, ample as their powers were, rightfully 
alicnate the fund intrusted to them, but for the purposes of the 
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June, 1845. trust. He ought to have called on Thomas H. Christinas to 
Christmas CXnibit to him his title to the slaves, if he had any; ifhe had, 
stmgs , 

v _ he woyld have found that he occupied precisely the position 
es of the executors, and held the negroes, subject to the same 
trusts. Mr. Mitchell, then, has been guilty of such gross neg- 
ligence, as, in equity, renders him chargeable with notice of 
the equitable rights ofthe plaintiffs, and he holds theslaves in 
trust, for them. 1 Mad. Eq. 288. Scott v. Tyler, 2 Dick, 725, 
with the exception of Leonidas Christmas, whose claim is 
barred by the statute of limitations. Peter Mitchell is not 
a (rustee created by act of the parties, but declared so by equi- 
ty, in which case the statute isa bar. Falls and others against 
Torrence, 4 Haw. 412. Edwards v. The University, 1 

Dev. & Bat. 325. 

The defendant, Peter Mitchell, in his answer, calls upon 
the defendant, Peter R. Davis, to file two certain deeds execp- 
ted to him by the plaintiff, Buckner Christmas. ‘T'wo deeds 
have been filed by him, and we are to presume they are those 
called for, as no suggestion to the contrary has been made. 
We have examined them, and find they have no effect or bear- 
ing upon the case now before us. 

There must be a reference to the Master, to take an account 
of the hires of the negroes in the possession of the defendant, 
Mitchell, and in taking said account, he wil! aliow the defend- 
ant al] just charges for raising the young negroes, also the 
hire of Tom, to the time of his sale, the price at which he 
sold, and the expenses incurred hy the defendant in making 
the sale ; the bill is dismissed as to White with costs. 


Per Curiam, Decree accordingly. 
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AARON CHRISTMAN & AL. ws. THOMAS B. WRIGHT & AL. 


A giardian, having personal surety for a debt due to his ward, may exchange June, 1845 
that personal, for real security; and, ifhe does it bona fide, he is not responsi- on 
bleto his ward, And. if this real security should prove insufficient, the waid 
cannot resort to the sureties in the original bond for the debt, 


Cause transmitted from the Court of Equity of Surry Coun- 
ty, at the Spring Term, 1845. 

The following facts constitute the case : 

The plaintiff, Christman, was the guardian of his brother, 
Moses Christman, and, as a part of his estate, had in his hands 
the bond of Thomas B. Wright, one of the defendants, to 
which Armstrong and Martin, the other defendants, are sure- 
ties. At November Term, 1838, the said bond was by the 
plaintiff given up to the defendant Wright, who, at the’same 
term, executed and delivered to the plaintiff his bond for the 
amount of the first, without any surety, but executed a deed 
of trust, for a tract of land called Mount Airy, to one Jackson 
Williams, to secure to the said Christman the payment of ‘the 
said last mentioned bond. At the time this second bond and 
the deed of trust were executed, several judgments had been 
obtained in the County Court of Surry, of which Armstrong, 
the defendant, was clerk, and of the existence of which he 
was apprised, and under these, or some of them, Mount Airy 
was sold. Other judgments toa very large amount were ob- 
tained in other courts against the said Wright. ‘At the time 
this arrangement took place, Wright was in the possession of 
a very large property, which, upon sale, produced upwards of 
$40,000, all of which was sold, and left Wright entirely in- 
solvent. No part of the property of Wright was appropriated 
to the payment of the plaintiff’s debt or any part of it, nor did 
he make any effort beyond taking the deed of trust, to subject 
any portion of it to the payment of his claim. Moses Christ- 
man is dead, and the other plaintiff, Hayne, is his administra- 
tor. The piaintifis charge, that Christman was induced to 
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June, 1845 give up the bond, which he held upon the defendant Wright, 


Christman 
v 
Wright. 


and to make the arrangement he did in November, 1838, 
through the fraud of the defendants, particularly of the de- 
fendant Armstrong ; that he and Martin, becoming acquainted 
with the heavy responsibilities of the defendant Wright, and 
being alarmed for their own safety, conspired together with 
Wright, to induce him to give up the bond, in which they 
were sureties, and take thesingle bond of Wright, secured by 
the deed oftrust ; that Armstrong knew ofthe judgments ob- 
tained in Stokes and Rockingham, and also those in the Coun- 
ty Court of Surry, and that the liens of the latter would over- 
reach the deed of trust, and render it of no account to him; 
that Armstrong first proposed the arrangement to him, and, 
after much persuasion, he was induced to accede to it, from his 
tire confidence in the integrity of Armstrong, and of his 
knowledge of business, he himself being young and not much 
acquainted with business, and he asks that the old bond may 
be set up, and Armstrong be decreed to pay it, Martin being 
insolvent. 

The defendants, Armstrong and Wright, deny positively, 
that the arrangement was made by their advice or at their sug- 
gestion. The defendant, Armstrong, alleges, that, until Fri- 
day morning of Surry County Court, he had not any idea, 
that Wright was at all embarrassed; that he was a man of 
large property. At that court, judgments to the amount of 
$5,000 were entered up against him, and Wright told him, he 
expected to be pressed and sued, as well for his own debts as 
for those where he was surety, and that he must tell Christ- 
man to bring his bond to court, and they the obligors must 
confess a judgment on it to Christman ; that he accordingly 
did so inform Chnstman, who appeared not inclined to take a 
judgment, and, after some time, himself proposed, in the place 
of the judgment, to take a deed of trust on the Mount Airy 
estate. ‘To this, he, Armstrong, positively refused his assent, 
observing, if he was to be held bound for the debt, a judgment 
must at that court be confessed by them all; that Wright was 
at first unwilling to give the trust, but yielded to the wishes 
of the plaintiff, Christman, who appeared to prefer the securi- 
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ty of the trust, to the personal security of the defendants, June, 1845. 
Armstrong and Martin ; and accordingly, at his instance, the Chrisman 
arrangement was made, and the old bond surrendered up; 
that the Mount Airy estate was worth at least $10,000. He 
denies that he had any knowledge at that time of the Stokes 
and Rockingham judgments against the defendant, Wright; 
admits he knew of those obtained in the County Court of 
Surry; and avers, that, to his belief, the plaintiff, Christman, 
also knew of their existence, for one of them was obtained by 
him ; but he avers that he had the utmost confidence in the 
ability of the defendant, Wright, to pay them out of the money 
he believed he had on hand, and out of debts due him. He 
alleges, that if the plaintiff, Christman, has lost his debt, it is 
by his own negligence; as, althuugh the Surry judgments 
overreached the trust, yet he could easily have had the execu- 
tions issuing on them levied on other property of Thomas B. 
Wright, of which there was an abundance, whereby the Mount 
Airy estate would have been freed from the lien and rendered 
available to discharge his claim. Whereas, he suffered those 
executions to be levied on it, and made no effort to relieve it, 
and suffered it to be sold ; and the balance of Wright’s pro- 
perty was sold to discharge judgments subsequently obtained. 

He further states, that in most of the judgments ebtained at 
the November Term of Surry County County, the defendant 
Wright was but a surety to principals, who were themselves 
able to pay, or; in cases where he was eo-surety with others, 
they were also able to pay ; and that he was well justified in 
believing that Wright would be able to discharge his liability 
without any sale of property. He denies that it was at his 
suggestion, or that of Wright, that the arrangement complain- 
ed of was made, or that either of them used any persuasion 
to induce the plaintiff to enter into it, or that he was guilty of 
any concealment whatever. 

The answer of the defendant, Wright, is very much in ac- 
cordance with Armstrong’s. He states, that, becoming uneasy 
about his circumstances, he was anxious to secure his sureties 
in the bond to Christman, and told the plaintiff and his sure- 


Wright. 





552 


June, 1845 


Christman 


v 


Wright. 


EQUITY CASES IN THE 


ties, that, in order to secure them, they must all confess judg- 
ment on the bond ; and that he explained to Ciristman, why 
he wished it, and why it would be better for him, Christman, 
to take the judgment than the trust, as he would thereby bind 
the property of allofthem. But that Christman preferred the 
trust on the Mount Airy estate, taking his bond without a 
surety ; that at the time the arrangement was made, he was 
possessed of property, which was afterwards sold under exe- 
cutions, most of them subsequently obtained, for more than 
$40,000. He denies all fraud or combination with the defen- 
dants to induce the plaintiff to enter into the arrangement ; 
but that it was his own voluntary choice. 


Boyden for the plaintiffs. 
Morehead for the defendants. 


‘Nasu, J. The plaintifis’ claim to the interference of this 
court is founded, not on the fact, that he has exchanged a se- 
curity, which was substantial and valuable, for one that has 
proved illusory, but uport the alleged fact, that he has been in- 
duced to do so, by the frandulent conduct of the defendants. 
We say the plaintiff, because we consider the administrator, 
Hayes, as a mere looker on, without interest in the ultimate re- 
sult; for let this case eventuate as it may, the interest he rep- 
resents is safe, as long as his co-plaintiff and his sureties are 
able to discharge the debt: provided at least, the plaintiff 
Christman did not act bona fide. It is aquestion of loss be- 
tween the plaintiff Christman, and the defendant Armstrong. 
At law, Christman has no claim, and he cannot expect this 
court to deprive Armstrong of a defence which completely pro- 
tects himi; to take from Ais shouldets a load, which the law has 
placed there, without making outa clear case entitling him to 
equitable relief: and the only evidence in the case is the an- 
swers. His equity is fully and completely denied, by the an- 
swers. This is not the case of a defendant bringing forward 
new facts to set up an equity in himself, to repel that of the 
plaintiff; but one where the answers deny the facts, upon 
which the whole equity of the bill rests. ‘The answers ex- 
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pressly deny all fraud and combination and conspiracy to im- June, 1845 
pose on the plaintiff, or that it was at their instance the at- Gian’ 
rangement was made. And the defendant Armstrong denies, ov 
thathe concealed trom the plaintiff anything concerning the — 
matter, it was his duty to disclose ; he denies thathe knéw. any 

thing of thé existence of the judgments in Stokes and Rock- 
ingham. Nor indeed does it appear, by evidence, there were, 

at the time the new arrangement was made, any such judg- 

ments in existence. Looking into the case as presented by 

the bill and answers, it is not difficult to satisfy ourselves as 

to the real truth of the matter. The plaintiff did not wish to 

collect the money due his ward. If he did, he knew it would 

be necessary to Joan it out again, as he was obliged to keep it 

out at interest. He concluded landed estate was better than 
personal security ; and, in general, his reasoning would have 

been right ; in this instance, it has proved fallacious. It is in 

the province and duty of a guardian to exchange one security 

for a debt due to his ward for another, which he deems better, 

and if the latter should fail, it is no ground for recurring to 

the parties bound in the former. He cannot be permitted: to 

resort to his old security, and thereby saddle Armstrong, who 

is but a surety, with the loss he must himself abide. 


Per Curran, ‘The bill dismissed with ¢osts.” 





June, 1845 


EQUITY CASES IN THE 


WILLIAM ACHESON AND OTHERS ts. ROBERT McCOMBS 
AND OTHERS. 


A testator devised to his daughter, Jane, a negro woman, and to such children 
as Jane might twnereafter have, the issue of the negro woman that might be 
thereafter born. The executors assented to the legacy—and, afterwards, 
Jane had two children, and the negro woman had issue, two boys, which 
were taken by Jane’s husband out of the limits of this State, and have never 
been returned—Held, that the executors were not responsible for their loss— 
that their assent to the legacy to Jane vested the legal title in those in re- 
mainder, whenever the contingency should happen, and that the executors 
therefore had no further control over the property. 

The cases of Dunwooddie v. Carrington, 2 Car. L. R. 469. Alston v. Foster, 1 
Dev. Eq. 337. Burnet v. Roberis, 4 Dev. 87. Etheridge v. Bell, 5 Ired. 87, 
and Allen v. Watson, 1 Mur. 189, cited and approved. 


Cause transmitted from the Superior Court of Law of Meck- 
lenburg County, at the Spring ‘Ferm, 1544. 

The facts of the case appeared to be these. 

James McCombs, on the 15th day of May, 1842, made his 
will and appointed the defendants his executors, and bequeath- 
ed as follows, “as for my negro woman Hannab, that I let 
my daughter Jane Kerr have the use of, and the increase of 
the said Hannah, that she shall have after this date, I give to 
my daughter Jane’s increase, that she may bear after this date, 
and the said Hannah to remain with my said danghter Jane 
until done bearing, then at her own disposal. The testator’s 
daughter, Jane Kerr, after the date of her father’s will, had is- 
sue two daughters, Mary, who married William Acheson, and 
Elizabeth Kerr, and they are the plaintiffs. The slave Han- 
nah, after the date of the said will, had twosons. Hannah 
with her children remained, as they were directed by the will 
to remain, with the testator’s daughter, Jane Kerr. And the 
executors assented immediately to the said legacy. William 
Kerr, the husband of Jane, and the father of the two plain- 
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tiffs, Elizabeth Kerr and Mary Acheson, left his wife, and June, 1646 
went to unknown and foreign parts, and carried or caused to~) 7) 


be carried out of the jurisdiction of the court the saidtwone- —¥ 
gro boys, the children of Hannah. The bill seeks to subject seSeeie 
the executors of the said will to account for the said two ne- 

gro boys. The defendants in their answer insist, that the tes- 
tator’s daughter, Jane, had a legatory interest in the slave Han. 

nah, at least for her life, as it was‘uncertain whether Hannah 
would cease to have children before the termination of the 

life of Jane; and that the assent of the executors to her lega- 

cy for life in Hannah, who at that time had no children born 

that could pass by the said clause in the will, was an assent to 

all the subsequent takers of a legacy, limited over by way of 
remainder or executory devise, and turned all their estates that 
were in remainder, as well as the life estate of Jane, into legal 
estates, as soon as the contingency happened on which they 
rested. 


Osborne for the plaintiffs. 
Alerander for the defendants. 


DantEL, J. We think the law is as contended for by the 
defendants, and that it is a complete answer to the demand of 
the plaintiffs. Dunwooddie’s Ex’rs. v. Carrington, 2 Car, 
L. R. 469. Alston v. Foster, 1 Dev. Eq. 337. Burnett v. 
Roberts, 4 Dev. 87. Etheridge v. Bell,5 Ired. 87. But this 
rule would not hold, when after the death of the first taker, 
the executor has by the will a trust to perform, arising out of 
the property, which must therefore be subject to his control, 
and of course he must have the legal title; Jbid.S. P. Al- 
len’s Ez’rs. v. Watson, 1 Mur. 189. By the will of James 
McCombs, his executors were not placed as special trustees of 
the increase of Hannah, for the benefit of the after born chil- 
dren of the daughter, Jane Kerr. It is to be regretted, that 
some person had not acted as next friend to Kerr’s children, 

But we must say, that the plaintiffs have no equity to make 
the defendants account for the said negroes, which were vest- 
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June, 1845ed in the plaintiffs without any further act by the executors. 
And the bill must be dismissed with costs. 


_ 


Per Curtam, Biil dismissed with costs, 


BENJAMIN RADCLIFF ws. BARTHOLOMEW, ALPRESS & Co. 


When a bill states a fact, which is in the defendant’s own knowledge, he must 
answer positively, and not as to his remembrance or belief. 

But asto factsnot within his knowledge, he must answer as to his infor- 
mation and belief, and not to his information or hearsay merely, without sta- 


ting his belief. 

When he answers he hath neither knowledge or information, his belief is un- 
important, and he need not state it. It is sufficient for him to state, that he 
does not know, nor has he heard or been informed of the facts charged in 


the bill, save by the bill itself. 

An answer made by a principal, upon the information of his agent in the mat- 
ters in contest, which information he avers he believes to be true, is clothed 
with all the authority, and has all the effect, of one made upon the personal 


knowledge of the defendant. : 
When a fact has been found by a verdict of a jury in a suit at law, the losing 
party cannot, without some explanation, have the matter re-tried in a Court 


ot Equity. 
The cases of McFarland v. McDowell,1 Car. L. R. 110, and Peace v. Nailing, 


1 Dev. Eq. 290, cited and approved. 


This was an appeal from an interlocutory order of the Conrt 
of Equity of Buncombe County, at the Spring Term, 1845, ° 
his Honor Judge Manty presiding, by which order it was di- 
rected, that the injunction granted in this case by a judge in 
the vacation, should be dissolved. 

The bill sets forth that the sons of the plaintiff, Hillary and 
Thomas Radcliff, lived in Georgia, and had purchased from 
the defendants, through their agent Ebenezor W. Tollman, a 


number of clocks, and, to secure the payment, executed and 
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delivered to the agent, ‘Tollman, their promissory note for the Jane, 1845 
sum of $550; that after this note was delivered to the agent, Radel 
without the knowledge or consent of the said Hillaryand  v 
Thomas, or either of them, it was altered by affixing a seal to the 4'Pr°s** 
signature of Hillary Radcliff, and striking out the word George 

and inserting the word Alpress; that, in this condition, it was 
presented to the plaintiff by Tollman for his signature, who, 

at the same time told him, his sons requested him to execute 

it, and that he, Tollman, accepted it only upon condition he 
should do so; that the plaintiff, accordingly, did execute it, in 

the spring of 1840, but that, at the time he did so, he had no 
idea the forgery had been committed upon it in the manner set 
forth. The bill further states, that the clocks, the considera- 

tion of the note, were defective, many of them totally worth- 

less, aud an entire loss to the sons of the plaintiff, besides 
freight, pedlar’s hire, &c. In his amended bill, as it is called, 

the plaintiff further charges, that the forgery was commitied 

by the agent Tollman, as was expressly proved on the trial 

at law by two witnesses, and that the defect in the clocks was 
known to the defendants at the time of the sale. ‘The bill 
then sets forth, that upon the said note the plaintiff had been 
sued and judgment recovered against him by the defendants, 

and prays for an injunction, and concludes with a general 
prayer for relief. 

The defendants admit, that Ebenezer Tollman was their 

-agent in the sale of the clocks mentioned in the bill, to Hilla- 

ry and Thomas Radcliff, and in accepting the bond, the sub- 

ject of the complaint. ‘They say that, as to the circumstances 
attending the transaction, they are perscnally ignorant and 
know nothing, except through their said agent; that they be- 
lieve the statements made to them by their agent to be true, and 
aver they are so; that the complainant had, before the sale 

of clocks to his sons Hillary and Thomas, agreed with the 
said Tollman, that he would be their surety, and had according- 

ly executed a note or bond for a previous sale of clocks to them, 
which bond had been discharged by Hillary; that, upon the 

sale of the clocks now in controversy, Hillary Radcliff him- 
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June, 1845 self delivered to the said Tollman the bond complained of, and, 
Radel at the time of its delivery, there was a seal annexed to the 


v 
Alpress. 


name of the said Hillary, but none to that of Thomas, and 
that the word “George” had been erased and the name “ Al- 
press,” inserted ; and they aver, that after the said bond went 
into the possession of their said agent, it was, in no respect 
whatever, altered from what it was when he received it, ex. 
cept in the signature and seal of the plaintiff. They aver 
that their agent did not urge the plaintiff to execute the bond, 
as the surety of his sons, as it had been previously agreed he 
should do so, and, without such understanding and agreement, 
their agent would not have accepted the bond of the said Hil- 
lary and Thomas in payment for the clocks, as Thomas had 
no property and Hillary very little. As to the clocks, they 
state, they were made in their shop, and, before being sent off 
for sale, they were set up and run down, that defects might be 
rectified ; that this was their usual custom, and, if any defect 
existed, they were not conscious of it; they did not believe 
any did exist, and if they had been put up by a person of com- 


petent skill, they would have worked well, and as proof of this, 
tnat clocks made by them, at the same time with these, had 
been sold in the neighborhood, and they worked well. Upon 
the coming in of the answer, on motion of the defendants by 
their counsel, the injunction previously granted was dissolved, 
from which interlocutory order the plaintiff appealed to this 


court. 


Francis for the plaintiff. 
Badger for the defendants. 


Nasu, J. The equity of the plaintiff’s bill consists in this, 
that by the alteration of the note, after it had been delivered 
by Hillary and Thomas Radcliff, without their knowledge and 
consent, they were discharged from all responsibility on it, 
and he was deprived of all recourse to them, upon being 
made to pay it; and if the facts were so, unquestionably such 
would be their effect. It would have been a gross fraud upon‘ 
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him, which would have given him a clear right to ask the aid June, 1845. 
of a Court of Equity. Is this equity met and repelled by the Radeli 
answer? If so, the injunction cannot stand. For, as the 
motion to dissolve must be heard upon the bill and answer, 
where the latter fully meets the allegations of the former and 
denies them, as it is oath against oath, equity will not longer 
deprive the defendant of the benefit of his judgment at law. 
He is still, however, at liberty, by continuing over his bill 
as an original, to pursue his equitable redress, and so enforce 
his equitable rights, if he have any; but he is driven to his 
proofs, and can no longer rely upon his own oath. This 
principle is so familiar, that it cannot be necessary to cite au- 
thorities to sastain it. We think the answer does fully meet 
the allegations of the bill. It is true, the defendants were not 
personally cognizant of the facts ; they were not present when 
the bond was executed by Hillary and Thomas Radcliff, nor 
when it was executed by the plaintiff. They cannot, there- 
fore, of their own knowledge, say what was its condition at 
either of those periods, All they know upon the subject, they 
derive from their agent; they state information given by him 
and assert their belief in its truth, and aver the facts to be as 
stated by him; they therefore adopt his statement and make 
it theirs. It is a rule of Charcery Practice, that when a bill 
states a fact, which is in the defendants own knowledge, he 
must answer positively, and not as to his remembrance or be- 
lief, but as to facts not within his knowledge, he must answer 
as to his information and belief, and not to his irformation or 
hearsay merely, without stating his belief. When he answers 
he has neither knowledge nor information, his belief is unim- 
portant, and he need not state it. Itis sufficient for him to 
state, that he does not know, nor has he heard or been inform- 
ed of the facts charged in the bill, save by the bill itself. 1 
John. C.C. Woods v. Morrell, 107. Cooper's Eq. Pleading, 
314. 3 John. C. ©. 297. Morris v. Parker, Hoffman’s Chan- 
cery, 265. And it is very proper the rule should be so ; other- 
wise every one, acting or contracting through an agent, would 
im all matters of injunctions, be very awkwardly situated.— 


Alpress. 
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June, 1845. The rules of Chancery Practice, then, authorize the principal 
Radelif - when called into court to answer a bill, to adopt the informa- 


Algress 


tion of his agent and make his statement his own.’ It follows, 
that such an answer must be clothed with all the authority, 
and have all the effect, of one made upon the personal knowl- 
edge of the defendant. According, then, to the answers filed 
in this case, the bond in question was by Hillary Radcliff, one 
of the obligors, delivered to the agent 'l’ollman, and, when so 
delivered, was precisely in the situation in which it was, when 
the plaintiff executed it; and it is expressly and positively de- 
nied, that any adéeration, in any particular, was made in it af- 
ter it came into the possession of Tollman. This denial in 
the answer is strengthed by some singular discrepancies in the 
bill. 1t is first alleged, that after the said note was executed, 
a seal ‘vas attached to the name of Hillary Radcliff, without 
the knowledge or consent of the said Hillary, and the name 
“George” stricken out, and the name “Alpress” added there- 
to. The bill then proceeds—“ Your orator further charges 
and alleges the truth to be, that previous to the erasure and 
insertion, in the Spring of 1840, the agent presented the note 
to your orator, at Ashville,” &c. “your orator never for a mo- 
ment supposed that a forgery had been previously committed 
on the said promissory note by the addition of a seal, and the 
erasing the name, as before set forth.” There is in this state- 
ment a confusion and want of clearness sufficient to excite dis- 
trust and throw discredit on it. We are first told, that, when 
the note was presented to the plaintiff in the Spring of 1840, 
there was no erasure or substitution ; and then we are inform- 
ed, that, when he executed it, he had not the slightest idea a 
forgery had been committed on it, by adding a seal, and by 
the erasure or substitution. In McFarland against McDow- 
ell, 1 Car. L. R. 110, the court decide, that when the facts, on 
which the plaintiff's equity rests, are by the answer positively 
denied, or the truth of them is rendered doubttul, by the facts 
and circumstances set forth in the answer, and the defendants 
swear they have no knowledge of the facts set forth in the 
bill, and that they do not believe them, so that, upon the whole, 
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the plaintiff’s equity is rendered doubtful, the injunction must June, 1845. 
be dissolved. Here are the material facts of the bill expressly “Radelit 
denied, and the circumstances, as they are alleged to have oc- 
curred, set forth in the answer and doubts, to say the least, as 
to the truth of the allegations of the bill, excited not alone by 
the contradicting statements of the answer, but also by the 
contradictory averments of the plaintiff. According then to 
the rule in McFarland’s case, the injunction must be dissolv- 
ed. But again, the fact of the forgery, according to the plain- 
tiff ’s own shewing, has been submitted to a jury in a trial at 
law, and the verdict negatived the charge; and this, although 
the plaintiff, produced two witnesses, according to his allega- 
tion, to show that the alterations were in the handwriting of 
the agent, Tollman. The plaintiff,as far as we can see, ac- 
quiesced in the verdict, nor does he now complain of it, or 
give any explanation why the jury so found; whether from 
a want of testimony, or any error in point oflaw on the part of 
the presiding judge. Without any explanation, he comes into 
a Court of Equity and asks for a new trial. We think he is 
not entitled to it; Peace v. Nailing, 1 Dev. Eq. 290. With 
respect to the insufficiency of the clocks, we do not consider 
any question upon that point as arising in this case. The bill 
is not framed with that view. 1t does not ask to have the con- 
tract rescinded, nor does it offer to return the clocks still on 
hand, or to account for those sold, nor are the proper parties, 
the purchasers of the clocks, before the court. In truth, it is 
a question in which the plaintiff has no concern. He places © 
himself solely upon the ground of the fraud charged to have 
been practised on him, in procuring his execution of the bond. 

The interlocutory order heretofore made in this case, dis- 
solving the injunction, ought to be affirmed. 


Per Curiam, Ordered to be certified accordingly. 
$4 


Alpress. 
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THOMAS WADDILL ts. CHARLOTTE D. MARTIN. 


June, 1845 Where a planter had been in the habit of permitting his slaves to cultivate 
patches of corn, cotton, &c. and of selling the product and paying over to 
them the proceeds, and where he died while the crop was under cultivation; 
Held, that the executor was justified in pursuing the same course as to such 
crop, and in paying the proceeds to the slaves. 

Bat this must be done bona fide, and like the paraphernalia allowed to a wite, 
the amount paid over mast be preportioned to the estate and condition of 
the deceased. 


This was a bill filed in Anson Court of Equity, by one ex- 
ecutor against a co-executrix for an account and settlement of 
the estate of their testator. It was referred to the Master to 
state an account, and the case now came before this court up- 
on exceptions to the Master’s report. The matter of these ex- 
ceptions is stated in the opinion here delivered. 


Winston and Mendenhall for the plaintiff. 
Strange for the defendant. . 


Rurrin, C. J. James H. Martin was a wealthy planter of 
Anson county, who made his will and a codicil to it, in which 
he appointed the plaintiff, a son-in-law, his executor, and the 
defendant, his widow, his executrix, and then the testa- 
tor died in July, 1836. Both the plaintiff and the de- 
fendant took probate of the will; but the plantations were 
chiefly managed through the latter part of 1836, and during 
the years 1837 and 1838, by the plaintiff, who received in the 
.proceeds of crops, gc. the sum of $16,442 65. Dissensions 
having then arisen between the plaintiff and the defendant, 
about the management of the estate and the administration of 
the assets, the plaintiff filed this bill, praying, for reasons set 
out in it, for the appointment of a receiver and for a settlement 
of his accounts, as executor, and also for a settlement of that 
of the defendant, as executrix. By orders made at different 
times, receivers were appointed, until, finally, the manage- 
ment of the estates was, by consent, placed in the hands of Mr. 
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Parsons, a second husband of the original defendant, Mrs. June, 1645 


Martin. It was then referred to commissioners to audit and “i 
report the account of the administration of the plaintiff; and —_v 
to the report made, the defendants, Parsons and wife, have 
excepted. 

The first exception is to a credit allowed to the plaintiff, of 
$143 97, (with interest thereon) which the plaintiff received 
for certain cotton made by the negroes of the testator in the 
year 1836, and paid by him to the negroes. The facts res- 
pecting this item, as reported, are these. The testator, who 
was a considerable slaveholder, had been for many years in 
the habit of allowing his negroes to make small crops of eot- 
ton and other things, in patches of their own and for their 
own use. He did not, however, permit them tosell the cotton 
themselves, but required them, as they picked it out, to bring 
it to his gin; and the testator had it ginned and carried to 
market and sold with his own, and then, after deducting a due 
proportion of the expenses, the testator paid to the negroes the 
cotton made by them, to enable them to purchase small articles 
of comfort for themselves and their families. In the year 
1836, the testator’s slaves had, by his permission, planted and 
cultivated their patches of cotton on his land: in autumn, 
they gathered it and delivered it to the plaintiff at the gin, to 
be prepared and sold for them by him, when he should sell 
that belonging to the estate. It was accordingly sent to mar- 
ket and all was sold together, and entered by the commission 
merchants in the accounts of the estate; so that the plaintiff 
in his own account as executor, gave the estate credit for the 
proceeds of all the cotton. But when he paid to the negroes 
their share of the money, viz: the sum of $143 97, he debited 
the estate therewith by way of cross entry. It is to that sum, 
as a credit to the plaintiff in his account current, that the pre- 
sent exception is taken. 

The court is of opinion, that the exception should be overrul- 
ed. The practice of the testator, asa master, and the conduct of 
the plaintiff, as executor, conform to the usage, and a most 
beneficial usage, which is almost universal throughout North 
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Jane, 1845. Carolina; and we have never knownor heard of an attempt hith- 
Wadail) °', tocharge an executor in favor of a legatee or even creditor, 


v 


Martin. 


with the little crops of cotton, corn, potatoes, ground peas and the 
like, made by slaves by permission of their deceased owners. 
Executors are not chargeable with anything but that which 
they ought to have received ; and it has never been considered 
that the negro’s little crops, growing or made, were assets, any 
more than the little sums of money which they might have 
received for the crop of the preceding year, if any remnant 
were left in their chests, or their poultry, or their dog, or their 
extra clothing. Those petty gains and properties have been 
allowed to our servants by usage, and may be justified by pol- 
icy and law, upon the same principle, that the savings of a 
wife in housekeeping, by sales of milk, butter, cheese, vegeta- 
bles and so forth, are declared to be, by the husband’s consent, 
the property of the wife. It is true a slave cannot have pro- 
perty; and upon that the argument for the excepiion is built. 
Bat it is equally true that a married woman can have no pro- 
perty in money or personal chattels in possession ; but they 
belong in strict law to the husband, and actions in respect to 
them must be in the husband’s name. Nevertheless, the wife 
may claim them against the executor. Now we do not say, 
that negroes can hold any thing against the executor, because 
they and what they have belong, as property, to the executor. 
But we do say, that an executor is not bound to strip a poor 
negro of the things his master gave him, nor to take away his 
petty profits from a patch, with the proceeds of which the 
slave, with the ordinary precaution of a prudent and humane 
master, may be induced, and in a measure compelled, to buy 
those needful comforts of food and raiment, over and above 
the allowances of the owner, which promote his health, cheer- 
fulness and contentment, and enhance his value. In many 
instances, what the slave, with a pride that makes him happy, 
buys for himself, would, if not thus procured, be of necessity 
supplied directly by the master ; so that, in point of fact, leav- 
ing to the negro the spending of his money at his own plea- 
Sure, is then a pecuniary saving to the estate ; and these slight 
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indulgencies are repaid by the attachment of the slave to the june, 1845 


master and his family, by exerting his industry and honesty, 
and a spirit to make and save for the master as well as for him- 
self. In fine, experience has proved ‘so fully the advantages 
of these minor benefactions to a dependent race, which hu- 
manity at first prompted, that there is scarcely an owner of 
slaves, who does not act as this testator did, and no executor 
we believe, ever acted otherwise in such a case, than the plain- 
tiff did. Of course it will be understood, that we cannot in- 
tend to shield a person, whether he be master or executor, in 
a case of mala fides in attempting to cover property from 
creditors or legatees under the pretence that it belongs to. the 
slaves, Like paraphernalia, beyond the party’s circumstances, 
it would be disallowed. But there is no suggestion that the 
plaintiff did not act bona fide ; the only argument being, that 
he was obliged to take whatever the negroes had, be that little 
or much. We do not think so, for the reason given. Indeed, 
there are a number of statutes, which in regulating. trading 
with slaves, recognize a sort of ownership by slaves of certain 
articles, by permission of the master, forbidding them to have 
certain other articles or to sell or buy them; which shews, 


Waddill 
v 
Martin. 


that there is an universal sense pervading the whole commu- — 


nity, of the utility, nay, unavoidable necessity, of leaving to 
the slave some small perquisites, which may be called his and 
disposed of by him as his, although as against a wrong doer 
the property must be laid in the master, for the sake of the 
remedy, and although the master, if he will, may take all.— 
Here the sums received by the negroes were but a pittance per 
capita ; not more probably, than the ducks, chickens and eggs 
of the same number of slaves would have brought, nor halfas 
much as their Sunday finery would. The exception prefers 
an ungracious claim, and as we think an unfounded one ; and 
it must be overruled. 

The second exception is, that the commissioners have al- 
lowed all the commissions to the plaintiff, whereas Mrs. Par- 
sons is entitled toa part of them. The answer to that is, that 
the account before us is not one of the whole estate, but only 
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June, 1845 0f the administration of that part, which come to the hands 


Waddill 


Vv 
Martin. 


~of the plaintiff. It does not appear, that the executrix had 
any thing whatever todo with the transactions embraced in 
this account. When her administration accounts come to be 
taken, she will be allowed such commissions, as may be prop- 
er, on what she received and disbursed. This exception is 
also overruled. 

A third exception is to a credit allowed the plaintiff for the 
sum of $1,306 25 paid on a bond given by the testator to one 
Asa Hubbard. The facts in relation to the debt in question ap- 
pear in the evidence to be as follows. A purchase was made 
by the testator from Hubbard of a house and lot in Wades- 
borough ata price exceeding $3,000; which purehase was 
for the benefit of the plaintiff Waddill, who occupied it as a 
tavern. The testator gave his bonds for the purchase money, 
and, on the 25th of April 1832, he made his will, ani, after 
giving his daughter Mrs. Waddill a tract of land and some 
slaves, adds thus; “If Thomas Waddill pays for the house 


~ and lot I bought of A. Hubbard and has no account against 


my estate, then I also give said house and lot to my daughter 
Eleanor Waddill, including all the furniture.” Afterwards 
the plaintiff paid Asa Hubbard the purchase money of the 
house and lot, except a sum, which with the interest amount- 
ed, at the time of payment, after the testator’s death to $1,306 
25: and the testator madea codicil to his will May Ist. 
1836, and therein devised thus :” “Instead of leaving the tav- 
ern heuse and lot in Wadesborough to my daughter Eleanor, 
1 leave itto my son in law, Thomas Waddill—provided he has 
no accounts against my estate.” It is very clear from the evi- 
dence, that the purchase of the house was for Waddill ; but 
as the testator was to be bound for the purchase money as 
surety for Waddill, he preferred giving his own bonds for the 
price and taking the deed to himself, as his security. The debt 
therefore was really Waddill’s ; and so he treated it, up to the 
testator’s death, by making the payments instead of the testa- 
tor. Hence, probably, upon some understanding between 
those parties, the devise of the house and lot was to Waddill’s 
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wife on condition of the payment by him of the whole of the June, 1845. 
purchase money. It is said, however, that the condition is aa 
dropped in the disposition to Waddill himself inthe codicil. _v 
But that is not so. It isnot indeed expressly repeated, but it Mani. 
is virtually ; for the codicil leaves the property to him “in- 
stead of leaving it to his wife.” 'Thatis, it merely substitutes 
the husband for the wife; and, consequently upon, the same 
terms, of paying the purchase money. ‘The testator did not 
mean to give more by the codicil than by the will, Lut only to 
change the devisec. The payment of the residue of the pur- 
chase money, which was unpaid at the death of the testator, 
was incumbent upon the plaintiff himself, and he had no right 
to charge the estate withit. The third exception is therefore 
allowed. 
In the account the plaintiff charges the estate with the sum 
of $40, “advanced to Mrs. Mattin, and also with the sum of 
$111 79, Thomas Waddill’s account.” ‘To these two items, 
the defendants take a fourth exception, because they are not 


supported by any evidence. And such being the fact, this ex- 
ception is also allowed. 


Per Curiam, Directions to the master 
given accordingly. 
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NATHANIEL J. KING & AL. vs. ZACHARIAH TRICE & AL. 


June, 1845, Where one purchased land Jona fice, without notice of any fraud or trust, he 


———_—_—_ 


is entitled to the benefit of his purchase, although there may have been 
fraud in the transaction, by which his vendor acquired the legal title. 

A debtor, afier his arrest upon a ca. sa. may transfer his property, bona fide, 
for the purpose of discharging any debts he may think proper. 

A bill cannot be filed to obtain satisfaction of a debt out of the debtor’s pro- 
perty, while the creditor is proceeding at law against the debtor’s person by 
a ca. sa. ’ 

Although instruments may be referred to as exhibits attached to the pleadings, 
yet their contents should be sufficiently set forth in the bill or answer to 
which they may be attached. 

The'cases of King v. Cantrel, 4 Ired. 251, and Cheak v. Davis, 4 Ired. 284, ci- 
ted and approved. 


Cause transmitted from the Court of Equity of Orange 


County, at the Spring Term, 1844. 
The following case appears from the pleadings : 


The bill is entitled, “the bill of eomplaint of Nathaniel J. 
King, Charles R. Yancy, and John Blackwood; to the use of 
Hurt, Patterson and Wills, Merchants in the town of Peters- 
burg in Virginia, against Zachariah Trice, Richard Henslee 
and James C. Turrentine.” It begins. however, in the stating 
part of it thus: “Humbly complaining sheweth unto your 
Honor, that your orators, Hurt, Patterson and Wills, became 
the owners or assignees of aclaim on the defendant, Zacha- 
riah Trice, for which they gave a valuable consideration, and 
on which a judgment was rendered against the said Trice in 
the Superior Court of Orange county, at September Term, 
1839, for the sum of $1,132 19 cents, with interest until paid, 
and costs.” The bill then states, that a fieri facias issued on 
the judgment, which the Sheriff of Orange returned to March 
Term, 1840, “nothing found :” and that thereupon a capias 
ad satisfaciendum issued, returnable to September Term, 
1840, on which Zachariah Trice was arrested by the Sheriff, 
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and that he gave bond for his appearance to take the benefit of June, 1845 
the act for the relief of insolvent debtors, filed a schedule and i" 
gave notice to the plaintiffs; and that the schedule included — ¥ 
nothing but his interest or resulting trust, “in certain proper- 
ty which he alleged he had previously conveyed to James C. 
Turrentine.” 

The bill then states, that, previous to rendering the judg- 
ment, Z. Trice executed to Richard Henslee a deed of trust 
for all his estate, real aud personal, to secure the payment of 
debts to the amount of $21,000; and that the said deed was 
made by the said Trice to cover his property from the said 
execution and to defraud his creditors, as the conduct of the 
said Trice afterwards proved. For that the said Trice pro- 
cured a sale to be made by Henslee under the deed of trust, 
at which the property (“ which was very valuable, consisting 
of lands and negro slaves”) was put up for sale and purchased 
by irresponsible persons for the use and benefit of the said 
Trice. The bill then further states, that after the ca. sa. had 
been served as aforesaid, «nd a few days before the return day 
thereof, the said Trice, on the 3d day of September, 1840, ex-’ 
ecuted a deed of trust to James C, Turrentine, then and at the 
filing of the bill on the 18th of September, 1842, the Sheriff 
of Orange, “in which he conveyed most, if not all. the proper- 
ty, which he had previously conveyed to Henslee and which 
the latter had pretended to sell under the deed of trust to him; 
thereby shewing conclusively, that the said deed to Henslee 
was fraudulent, and therefore null and void, and that your 
orators writ of fieri facias legally attached on the said pro- 
perty.” The bill then states, that the plaintiffs are advised, 
that they are entilled to have it so declared by the court and 
to have the said judgment satisfied out of the property; and 
accordingly the prayer is for a decree to that effect, and that 
Turrentine may be restrained from applying any part of the 
estate to the satisfaction of the debts mentioned in the deed of 
trust to the prejudice of the plaintiffs. 

By an amended bill it is stated, that at the sale made by 
Henslee, (as mentioned in the original bill) Noah Trice became 

T4 


Trice: 
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June, 1845the pretended purchaser of the Dilliard plantation, lying oii 
King ‘he road from Hillsborough to Raleigh, but really purchased 


v 


Trice. 


with the money of Zachariah Trice, and in trust for him. | 
And that, on the 3d of September, 1840, in order to compli- 
cate the title of his property and to defeat the plaintiffs, the said 
Zachariah executed a conveyance to Samuel Strayhorn for 
the Dilliard plantation for the pretended consideration of $1,- 
600, and procured said Henslee and Noah Trice to join in the 
same. The bill charges, that althongh the sum of $1,600 is 
mentioned as the consideration in the deed to Strayhorn, yet 
nothing was paid, and Strayhorn accepted the conveyance 
upon a secret trust of Z. Trice, or as a security for some small 
debt, which Z. Trict’- »wed him, or fur which he was Z. Trice’s 
surety. And then it prays for a discovery from Noah Trice 
and Samuel Strayhorn, and for satisfaction out of this tract of 
land, and for general relief. y 

In respect to the place called the Dilliarg plantation, it is 
stated in the answers of Zachariah Trice and Noah Trice, 
that, at a sale made by Henslee, the said Noah, at the request. 
of Zachariah, became the purchaser thereof at $1,600, paid 
by him to Henslee ; but that he purchased in trust for Zacha- 
tiah, who privately furnished the money. And those defend- 
ants and Strayhorn state, that Zachariah Trice was the guar- 
dian of certain infants, and that Strayhorn was his surety, and 
that judgment was obtained on the guardian bond for about 
$984 83, and Strayhorn was compelled to pay on the 29th 
February, 1840, the sum of $1,416 33, and afterwards the 
sum of $1,031 92, and $89 05, making in the whole the sum 
of $2,537 30, on the said judgment; and that the said planta- 
tion was sold to him by Zachariah Trice, bona fide, at the 
price of $1,600, in part payment of his said advances for Z. 
Trice, and that such price was the fair value of the land; and 
that he took the deed on the 3rd of September 1840 from 
Henslee and both the Trices, in order to have a good title from 
both the legal and equitable owners, Strayhorn denies posi- 
tively any trust between him and Z. Trice, or any fraudulent 
purpose to defeat any creditor of Z. Trice, and he says that 
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his sole object was to obtain a payment from ‘Trice and save June, 1845 
himself, as far as he could; and further, that except a small ~ King 
balance of about $80, which was found ‘to be due from him 
to Z. Trice, upon a settlement of other accounts between them, 
the said Jand is the only payment he has received or can now 
expect to receive, as Trice has become hopelessly insolvent. 

The defendant Turrentine answers, that Z. Trice told him 
on the 3rd of September 1840, that he had executed to him as 
trustee a deed to secure the payment of his debts as therein 
mentioned ; and requested him to aecept the same and exe- 
cute the trusts; but after considering the subject several days, 
he declined to act, and has never done so further, than, at the 
request of the persons interested, that he joined in an assign- 
ment of the property to one Riley Vichers, as trustee in his 
place. 

The Trices and Henslee admit that Z. Trice executed a 
deed of trust to Henslee for all or nearly all his property, as 
stated in the bill. 

There is but little evidence inthe case. It is confined to 
the liability of Strayhorn and his payments for Trice, and 
supports Strayhoru’s answer almost literally. It is proved that 
he purchased the Dilliard Plantation at $1,600, and gave Z. 
Trice his acquitance for that sum in part of the money he had 


paid for him. 


v 
Trice, 


No counsel] for the plaintiff. 
Norwood for the defendants. 


Rurrin, C. J. As against the defendant, Strayhorn, the 
bill may be dismissed upon the merits of his case, as sta- 
ted in his answer and fully established by his proofs. Upon 
the question of the good faith of his purchase and the promise 
of a fair price, the Court must make a declaration in his fa- 
vor: for the agreement as to the price of $1,600, in part of the 
debt to Strayhorn is proved, and there is no evidence to im- 
peach it on the score of inadequacy. Admitting, then, the 
deed from Z. Trice to Henslee, and his sale to Noah Trice 
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June, 1845 were fraudulent, yet Strayhorn is not to be affected thereby, as 
he was no party to those transactions and has the conveyance 
y _ of all three of those persons, made hona fide and on a valua- 
Trice. ble and adequate consideration. The prior fraud is purged as 
tohim. King v. Cantrel 4 lred. 251. Butif that were not 
so, the bill would be dismissed as to Strayhorn, as it must be 
as against all the other defendants, upon the intrinsic weak- 
ness of the case stated in it, As far as we can colject, from 
the statement of the bill, any principle on which it was inten- 
ded to be founded, it cannot be supported at all. The case the 
writer of the billseems to have aimed at making is, that the 
plaintiffs might have had their fieri facias served on certain 
property, fraudulently conveyed by their debtor to Henslee, 
and that they would have doneit, and obtained satisfaction 
thereout, had they then known of the fraud: but that, from a 
want of knowledge of the fraud, they were induced to have 
or allow their fieri facias to be returned nulla bona, and sue 
out a ca. sa. and have their debtor arrested; by which means 
they are likely to lose their debt, as the debtor after his arrest 
has made another conveyance of his property, and is endeav- 
oring to procure his discharge as an insolvent debtor. Upon 
this case the plaintiffs ask to be preferred to the last purcha- 
serand to have the same benefit of their fierifacias, which 
was returned nulla bona, as if the property had been seized 
under it; because, as they say, it was not their fault that it 
was not levied, and they have done nothing to discharge the 
lien created by it and the law. Itis to be observed, in the first 
place, that the debts said to be secured in the deed to Turren- 
tine (against which relief is sought) are not denied, nor that 
deed impeaclied as fraudulent, or as inoperative for any rea- 
son, but the two following. ‘The one, that the Plaintiffs might 
have seised the property for their debt, on account of the fraud 
in the conveyance to Henslee ; and the other, that this deed 
to Turrentine was made to secure other creditors, to the ex- 
clusion of the Plaintiffs, after Trice had been arrested on the 
ca. sa. As to the first reason, the case is against the plain- 
tiffs, upon the ground already mentioned in respect to the case 


King 
v 
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of Strayhorn. According to the plaintiffs’ own argument, the June, 1845 
property remained in Z. Trice, as to his creditors notwith- Fine 
standing his deed to Henslee. Consequently he could con- ole 
vey it bona fide to his creditors or to a trustee for them, and 3 
that would be good against the plaintiffs, if done when they 
had no lien by execution on it. That was the case here; for 
the firei facias had been returned, according to the bill, and 
the debtor was under arrest, on the ca. sa. And the second 
point is equally clear against the Plaintiffs ; as we have very 
recently held in the case of Cheek v. Davis 4 Ired. 284. 

But laying aside all the preceding considerations, there is 
one complete answer to the bill, which is common to all the 
defendants. It is this ; the bill was filed for the purpose of ob- 
taining satisfaction out of the debtor’s property, while the cred- 
itor was proceeding upon an execution executed upon the 
debtor's person. No such proceeding can be allowed, either 
at law or in equity. The taking the body in execution is 
prima facie a satisfaction of the debt. Although a doubt 
may be made upon that point, when the debtor is discharged 
from actual custody by giving an appearance bond under the 
inso!vent debtors act, yet, it is clear that, while the proceeding 
is carried on under that act against the person, so as to compel 
him to pay the debt, or go to prison, if he be insolvent or do 
not take the regular steps to entitle him to swear out, the cred- 
itor cannot aiso entitle himself to execution to create a lien 
on the legal property of the debtor, There can be no foun- 
dation for relief in the Court of Equity out of that property, 
or indeed, his equitable property. The law deems an execu- 
tion against the person an adequate remedy, while it is sub- 
sisting, to all purposes. In this case the bill shews such an 
execution, and as far as appears, the proceedings on it are not 
concluded. ‘Therefore there is no jurisdiction here; since at 
law the plaintiffs are actually prosecuting a plain and perfect 
remedy. 

The case has been treated hitherto, as if the bill were oth- 
erwise well framed, than in stating a defective equity. Butit 
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June, 1845. is drawn with so litttle skill or so very carelessly, that if the 

- plaintiffs’ equity, as to its principle, had been ever so clear, the 
court could not have relieved them for want of a proper state- 
ment of facts. It is not even certain, who are the plaintiffs. 
King, Yancy, and Blackwood are mentioned in the title of the 
bill as suing to the use of Hurt, Patterson,and Wills; but 
how they come to do so cannot be conjectured, as the name of 
King, Yancy, or Blackwood is no more heard of. Then who 
Hurt, Patterson and Wills are cannot be told; for the christ- 
ian name of neither of themis given. Again they are said to 
be assignees of a claim on Z. ‘I'rice,on which a judgment 
was rendered: but what is the nature of the claim, whether 
a debt by bond or a demand of some other sort, or whether 
they be the legal or only the equitable assignees, or from whom 
they got the assignment, or in whose name the judgment was 
taken, in no manner appears. And besides those, the bill is 
radically defective in not stating and describing the property 
conveyed by the debtor, out of which the satisfaction is sought, 
Here the statement is, that Trice made a fraudulent convey- 
ance to Henslee of valuable property, “consisting of land and 
negroes.” And that afterwards the Trices and Henslee con- 
veyed the Dilliard Plantation to Strayhorn, the defendant 
and “the other property” to Turrentine. It is true the bill 
states, that copies of the deeds the Plaintiffs have ready to pro- 
duce, and they pray they may be considered parts of the bill. 
But they are not exhibited with the bill and there is therefore 
nothing in the pleadings, from which the precise subjects of 
litigation can be ascertained. Indeed, if they had been exhib- 
ited, that would not dispense with a description of the sub- 
jects in the body of the bill, or a statement of so much of the 
contents of the instruments as may be necessary to establish 
the party’s title. ‘The purpose of annexing exhibits is not to 
enable the pleader to make the pleadings mere skeletons, not 
in themselves containing the facts and points in controversy, 
but to obtain an admission of their genuineness from the other 
side, and for greater certainty as to their contents and as aiding 
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in the construction from the context. The court, as is well June, 1845. 
known, seldom adverts to fhatters of form, and, indeetl, per- 
haps culpably, has been indulgent to very loose pleading in 
equity ; and we very reluctantly make any observations on 
such points. But we feel constrained to animadvert on such 
very defective statements, as are found in these pleadings; 
and especially to let it be known, that, in pleadings drawn 
hereafter, we shall expect so much of the deed or will, as con. 
stitutes the party’s title, to be set forth in the body of his plead- 
ings so that the title may be seen in the pleadings and not 
merely in the proofs. 

The bill must be dismissed with costs ; and in taxing them 
asolicitor’s fee must be included for each of the defendants: 
Strayhorn and Turrentine, and one for all of the other defen- 
dants together. 


King 
v 
Trice. 


Per Curtam, Decree accordingly. 
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DAVID KERNS vs. WILLIAM CHAMBERS & AL. 


June, 1845 Where, toa bill praying for an injunction, the defendant admits the equity, 
— but seeks to get rid of it by setting up an equity of his own, the injunction 
must be continued to the hearing. ' 

Our Act of Assembly, Rev. Stat. ch. 32, sec. 12, limiting the time, within 
which injunctions shal) be granted to stay executions on judgments at law, 
does not apply to eases where the cause for the injunction originated in the 
conduct of the defendant after the rendition of the judgment. 

A surety receives from his principal bonds en other persons, sufficient to dis- 
charge a debt for which he and a co-surety are responsible, and, for his per- 
sonal convenience, delays the collection of these bonds, the parties not be- 
ing insolvent. He then obtains an equitable assignment of the judgment 
against his principal, his co-surety and himself. Equity will not permit 
him to enforce the collection of one-half of this judgment against his co- 
surety, until he shews that he could not by reasonable diligence, have col- 
lected the bonds so received by him. 

The case of Lindsay v. Etheridge, 1 Dev. & Bat. Eq. 36, cited and approved. 


This was an appeal from an interlocutory order of the 
Court of Equity, at the Fall Term, 1844, his Honor Judge 
Man ty presiding, directing an injunction, which had been 
granted by a Judge in the vacation, to be dissolved in part. 

The following is the substance of the bill and answers : 

The plaintiff by his bill, charges that he, together with the 
defendant, Chambers, Chasles Verble, and Chistian Brintle, 
executed a bond to the defendant Goss, as sureties for one 
Samuel Kerns, all of whom resided in the county of Rowan, 
except Goss, who resided in Davidson ; and suit was brought 
against all the obligors, in the county of Uavidson, and judg- 
ment obtained against all except Kerns, who had been dis- 
charged as a baukrupt ; that previous to the trial of the suit, 
Kerns the principal in the bond, delivered to the defendant 
Chambers, funds sufficient to pay off and discharge the whole 
debt due the defendant Goss ; that these funds consisted of a 
note on R. W. Long for $260, and one on Thomas Mull for 
$740, and the balance in cash, the whole amounting to $1,- 
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086 50. After the rendition of the judgment, it was, as he is June, 1845 


informed and believed, paid off and discharged by the defend- 
ant Chambers, and is now keptalive by a combination between 
him and the defendant Goss, to compel him, the plaintiff, to 
pay the whole of it, as an execution has been issued on it and 
been levied on a tract of land belonging to the plaintiff. The 
bill charges, that the defendant Chambers received from R. 
W. Long the money due on his bond, and that he either had 
or might and ought to have received the money due from 
Mull, and that the judgment of Goss has been satisfied by the 
funds of Kerns, the principal in the bond. It further alleges 
the entire insolvency of Kerns, of Verble, and of and 
prays for an injunction, which was granted. i 

The defendant Goss, admits such of the allegations 6f the 
bill as directly concern him, except as to any combination to 
oppress or injure the plaintiff in taking the judgment; ad- 
mits, that after obtaining the said judgment, he accepted the 
bond of the defendant, Chambers, and by the directions of said 
Chambers, he assigned it to one James Ellis, and that he has 
no interest in it. The answer of Chambers admits the state- 
ment of the parties to the bond and the insolvency of all the 
parties to it, except himself and the complainant; that a suit 
was brought upon it to Davidson County Court, and a judg- 
ment obtained ; that the amount due upon the bond was larger 
than that stated by the plaintiff. This defendant admits, that 
he gave his bond to the defendant Goss. for the amount of the 
judgment, and took an assignment of it to James Ellis ; that 
an execution has issued and been levied on the land of the 
plaintitf, but that it was not his intention to raise upon it more 
than one-half the ju¢gment, after deducting «!! credits he was 
entitled to. The defendant Chambers admits, further, that 
Kerns, the principal in the bond, put into his hands the two 
notes or bonds mentioned, the money to be applied, when col- 
lected, to the d:scarge of Goss’ bod; that the amounts are 
correctly. set forth in the bill, and that he has received from R. 
W. Long the amount due upon his note or bond, and always 
intended to give the plaintiff the benefit of it, to the amount of his 

U4 


Vv 


Kerns 
Cnambers 





5T8 FQUrry CASES IN THE 


June, 1443 interest in it: he says, that as to the bond of Mull, he never 

has collected it ; that Mull lives in Mississippi, where it is dif- 

v _ ficult to collect money, and that he owes him on his own ac- 

Chambers -ount ten thousand dollars; and he has been afraid to press 

the collection of the bond transfered to him by Kerns, fearing, 

if he did so, to lose all that Mull owed him. He further states, 

that Kerns had transferred to a trustee all his property to se- 

cure the payment of his debts, among which was this one to 

Goss, and that the notes or bonds of Long and Mull were 

given originally for purchases made at the sale of the trust pro- 

perty, were not under the control of Kerns, and that therefore, 

Kernshad no right to appropriate them to the payment of the 

Goss debt, but the money upon either, when received, was to 

be appropriated to the whole of the debts secured by the trust, 

The answers both insist, that the bill be dismissed for want 

of parties. The representative of Ellis, the essignee of the 

judgment, who is dead, it is alleged, ought to be made a party, 

and they further insist that the injunction should be dissolved, 

as having improvidently issued, more than four months having 

elapsed after the rendition of the judgment, before the filing 

of the bill. Upon the coming in of the answers, the injune- 

tion was dissolved as to one half of the judgment, and the 
plaintiff appealed. 


Boyden for the plaintiff. 
Alexander and Osborne for the defendants. 


Nass, J. No more of the pleadings is stated than is neces- 
sary to bring into view the principles upon which this court 
founds its decree. The plaintiff’s equity is, that he and Cham- 
bers, the defendant, being the joint sureties with others to 
Goss, the other defendant, for Kerns, the latter put into the 
hands of Chambers funds sufficient to discharge the debt, and 
that therefore, as between them, the debt is discharged. To 
meet this allegation, the defendant, Chambers, replies ; he ad- 
thits that he had received from Kerns two bonds, one on R. 
W. Long, which was paid, and the other upon Thomas Mull, 
of Mississippi, the latter not collected, and the reason he as- 
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signs is, that Mull is indebted to him to a much larger amount June, 1066. 
and he has been deterred from attempting to coerce the col- 
lection of either claim for fear of losing both. It is not de- 
nied that Mull is solvent and able to pay all he owes to Cham- 
vers. We do not consider this as any answer to the plaintiff's 
claim. It is manifest, that the reason why the Mull debt has 
been delayed in the collection is, to accommodate and secure 
the interest of the defendant, Chambers. If he chooses to 
indulge Mull, for any cause, he has no right to ask that the 
plaintiff shall be compelled to join him in the indulgence. In 
other words, with funds in his hands to pay the debt, he has 
no right to s«ll the property of the plaintiff to pay any portion 
of it. . We consider him, as to the purposes of this mt as 
having appropriated the Mull bond to his own use. 

bond having been placed in his hands by the principal tres 
debt for the joint benefit of the sureties, the plaintiff, one of 
them, and the only responsible one excopt the defendant, 
Chambers, had a right to be consulted in its disposition, and 
the defendant ought at least to have brought the bonds and 
money into court and submitted them to its disposition. An- 
other defence upon these bonds is offered by Chambers in his 
answer. He alleges, that Kerns, being greatly indebted, tose- 
cure his creditors, made an assignment of all his property to a 
trustee, and among the debts so secured was the Goss debt. 
He further alleges, that the bonds of Long and of Mull were 
given for the purchase of part of the trust property, so con- 
veyed, and that it was not in his power nor in that of Kerus, 
to direct it entirely to the satisfaction of the Goss debt, but 
that the other creditors, whose debts are secured by the deed 
of trust, are entitled to their reasonable portion of it. Itis 
not necessary any opinion should at this time be expressed 
upon the question raised ; it is sufficient for us to say, that, in 
this stage of the case, the defendant can take no benefit by the 
objection. It has been repeatedly decided by this court, that 
when, to a bill praying for an injunction, the defendant ad. 
mits the equity, but seeks to get rid of it by setting up an 
equity of his own, the injunction must be continued to the 
hearing. Lindsay v. Etheridge, 1 Dev. & Bat. Eq. 36. 





580 


EQUITY CASES [N THE 


June, 1345. Thatis the case here. If the objection can avail the de- 


Kerns 
Vv 
Chambers. 


fendant, it must be upon the hearing of the cause. 

We do not agree with the defendants that it was necessary 
to make the representative of Ellis a party. It is evident from 
the answer of Chambers, that the whole interest in the judg- 
ment, in equity isin him. Ellis paid nothing for it. It is 
not assignable at law, and at law it is still the property of 
Goss. The defendants are mistaker. in supposing, that this 
case comes within the operation of our act, limiting the time 
within which injunctions can be granted. The plaintiff’s 
right to ask for an injunction arose after the rendition of the 
judgment, when he discovered that the defendant Chambers 
had made a wrong application of the funds placed in his hands 
by Kerns, for the payment of the Goss debt. This was made 
manifest to him by the levy of the execution on his land. As 
long as the judgment was Goss’, there was no equity against 
it. Until then he could not know whether those funds would 
be so appropriated or not. We do not think the statute operates 
upon this case at all. 

We are of opinion there was error in the interlocutory de- 
cree heretofore pronounced in this case, and the same must be 
reversed, with costs in this court, so far as it dissolved the in- 
junction for one-half of the sum recovered, and the injunction 
must be continued to the hearing. 


Per Curiam, Decree accordingly. 
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JAMES RICHMOND ts. SOLOMON VANHOOK & AL. 


A testator bequeated to his wife a large amount ot real and personal property, June, 1845 
for her natural life, and after her deathto A. The wife died in the lifetime ————— 
of the testator: Held that the legacies to the wife did not lapse by her death, 
but that on the death of the testator they vested immediately in the remain- 
der man. 

Among other legacies, the testator bequeathed certain negro women and their 
children. They had children at the time of the execution of the will, and 
several born afierwards and belore the death of the testator. Held; that 
these after born children did not pass under this bequest, but that they re- 
mained undisposed of by the will. 

Some of these negroes undisposed of by the will had been placed by the testa- 
tor in his lifetime in the possession of one of his sons, where they remained 
until the testators death—Held that there being only a partial intestacy, this 
could not be construed an advancement, so as to entitle such son absolutely 
to tne negroes on the testator’s death, under the provisions of the Act of As- 
sembly, Rev. Stat. ch. 37, sec. 17. To constitute such an advancement, 
there must be an entire intestacy of the parent. 

The testator bequeathed a desk with all that was in it—Held, that, by this be- 
quest, all that was found in the desk at the testator’s death, whether there at 
the time of making the will or placed there subsequently by the testator, 
passed to the legatee. 

The case of Jones v. Jones, Conf. Rep. 310, cited and approved; and the cases 
of Stallings v. Stallings, 1 Dev. Eq. Rep. 298. Hurdle v. Elliott, \ Ired. R. 
176. Ford v. Whidbee, 1 Dev. & Bai. Eq. 21, and Freeman v. Knight, 2 
Ired. Eq. 75, cited and commented on. 


Cause removed from the Superior Court of Law of Caswell 
County, at the Spring Term, 1845,by consent of the parties. 

The bill states, that John Richmond died in the year 1841, 
having, in the year 1880, duly made and published his last 
willand testament, and which, after his death was duly proven, 
and letters testamentary granted by the proper court to the de- 
fendant Vanhook. By his will the testator devised as follows: 
“T give to my beloved wife, Mary Richmond, my dwelling 
house, all near out houses, and three hundred acres of land 
whereon I now live; alsoI give her one negro man, Gabe, 
one negro woman named Hannah, and one named Nicey and 
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June, 1815 her children, and one named Isaac, and my chest and adi that 
‘Richmond ‘8 in it, and all my household and kitchen furniture, and all 


v 
Vanhook. 


my beds and furniture, and three head of horses, and ten head 
of cows, and all my hogs and sheep, which property I give 
her during her natural life or widowhood, and at her death, 
theabove named property to return to John Currie Richmond;” 
that at the date of the will, Nicey had five children, and, be- 
tween the date of the will and the death of the testator in 
184], she had five more. Elizabeth, one of Nicey’s children, 
before the making the will, had one child, and Frances, an- 
other of Nicey’s children, had two children born after the date 
of the will, and Harriet had one born since. 

The bill further sets forth, that by the 2nd clause in the 
will, the testator gave to the complainant, by metes and bounds, 
a part of the tract of land which by the first clause he had 
given to his wife for her life, and also several negroes, among 
whom were three negro women, to wit: Dinah, Suckey and 
Esther, each of whom have had children since the date of the 
will. By the 3rd clause, the testator devises as follows: “I 
give to my son, John Currie Richmond, the balance of my 
land not willed before; also 1 give him one negro woman 
named Sylvy and her five children ; one named Riah and her 
child; also I give him my desk and al! that is in it.” And by 
the 4th clause, he gives the balance of his stock not willed, 
and his books, equally to be divided between his two sons, the 
plaintiff, James C. Richmond, and the defendant, John Currie 
Richmond ; that Sally, the child of Riah, named in the 3rd 
clause, and Sylvy, have each since the date of the wil}, had 
several children. The bill further sets forth, that at the date 
of the will, the testator had two tracts of land, one of which 
was by the Ist and 2nd clauses, divided between the plaintiff 
and the widow ; and the other, by the third clause, was given 
to the defendant, John C. Richmond, and that he also had a 
large personal estate, which came to the hands of the execu- 
tor, and most of which he had delivered over to the other de- 
fendant ; and among other things, was a large sum of money, 
consisting of specie and bank notes, all of which the defend- 
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ant, John C. Richmond, took possession of, claiming it as his, June, 1849. 

either under the first clause, giving to Mrs. Richmond these) 

chest with all that is in it, or under the similar bequest in the —v 

third clause of the desk, directly to himself; that he claims all comes 

the property real and personal, devised by the first clause to 

Mrs. Richmond for her life, because, she having died in’ the 

lifetime of the testator, the devise over to him became anim- 

mediate devise ; whereas the bill alleges, that in‘consequence 

of the death of Mrs. Richmond, during the life of the testa- 

tor, the devise to her became lapsed, and either sunk into the 

residuum, or the testator died intestate as to it. And that the 

plaintiff was entitled equally with the defendant to the proper- 

ty so bequeathed, they being the only children and next of 

kin of the testator. ‘The bill then alleges, that the defendant, 

John C. Richmond, by virtue of the legacies to him, claims 

all the children of the negro women mentioned in the first 

and third clausés, born since the date of the will, whereas the 

will gives none bnt those that were in being at the time the 

will was made, and that all such afier born increase are sub- 

ject to distribution between the plaintiff and the defendant, 

John C. Richmond. The bill prays an account of the estate, 

and that the plaintiff may be decreed to have one-half of the 

property bequeathed to Mary Richmond, and one-half of the 

negroes born since the date of the will, and of the money, &c. 
The defendants by their answer admit the allegations of the 

bill, as to the will of John Richmond, and that the Ist, 2nd 

and 3rd clauses thereof are corrrectly set forth, that the names 

of the children born to the negro woman named in the first 

and third clauses after the making are correctly set forth ; they 

admit the death of Mrs. Richmond before that of the testator; 

deny that the legacy to her lapsed in consequence thereof; 

but assert that it became an immediate bequest to the defend- 

ant, John C. Richmond ; and that by the will, the defendant 

John C. was entitled, not only to all the negroes mentioned in 

the first and third clauses of the will, but also to all the in- 

crease born to any of the negro women since the date of the 

will. If in this construction they should be mistaken, the de- 
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June, 1845. fendant, John C. Richmond, then claims the children born be- 


* Richmond 


Vv 


Vanhook. 


tween the making of the will and the death of the testator, as 
an advancement ; the testator having put them into his pos. 
session during his life, and if they are not disposed of by the 
will, then as to them, the testator John Richmond died in- 
testate. The answers further admit, that the defendant John 
C., with the consent of the executor, took into his possession 
all the stock of cattle, horses and sheep, as ere int the 
first clause, and also all the money on hand, and 

notes. He claims the latter under both the first and va 
clauses, as they were kept by the testator in the desk bequeath- 
ed to him, and were there found at the death of the testator. 
The defendant Vanhook states, that he had handed to the 
plaintiff the $150 bequeathed him in the 2nd clause of the 
will, and-also the sum of $11 7} his portion of the sale of the 
stock and books mentioned in the 4th clause, which he had 
refused, and that he has the money and is ready to pay it. An 
inventory is filed with the answers, which is alleged to contain 
a true statement of all the personal property of John Rich- 
mond, which came to the hands of his executor. 

Upon the coming in of the answers, the parties mutually 
agreed that the Clerk and Master should take an account of 
the number of slaves born between the making of the will by 
the testator John Richmond and his death, their names and 
values; and also of the personal estate, other than the slaves 
which has come to the hands of the executor, and his dis- 
bursements. 

The cause being regularly set for hearing, was sent to this 
court. 


Morehead for the plaintiff. 
Kerr and Norwood for the defendants. 


Nasu, J. The facts in this case are not comtregpuiiatiaka 
our only business is to put a construction on the will of John 
Richmond. It is contended by the plaintiff, in the first place, 
that by the death of Mrs. Richmond during the life-of the 
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testator, the légaty to “het is either lapsed, whéréby ft falls 
to the tesidutim ¢ ot the téstator~ has died’ {intestate as fb 


ws 
ne, 184s 


: , shen J < s Leioioh had 
property cotitained in it: ‘neitiér proposition is thie. vite 


It iy a getteral rule, that whete a tegateo dies before the'tes- 
tator, the Tegacy lepses:' But there aré’several éxceptiotis to 
it, all of which are enumerated by ‘Mt. Roper if his 
on Legacies; 1st vol. p. 320 to'p. 341." ‘Tie agen 
founded’ on the manifest intention, as apparent’ in the will of 
the téstator, ‘that it shall not lapse, but go to Some other per- 
son. ‘Thus in Eales and England, Precedents Se ery 
200, the testatrix gave to B. three hundred pounds With & 
laration ‘of her will, that B. should give the £300 af his’ 
ot sooner, to his daughter C. B. died before’ the AX, 
leaving ©. surviving him. ‘Tie court declare, that a 
to B. did'not lapse, but that C. took it on the deatli mre 
tatrix. And the bequest was compared to oné thade to 'B. Yt 
life remained to C., in which ‘ease, Cs tigtit’ to the : 
could not be questioried. Here the bequest to Mrs. Ri¢himond, 
in the first clause,'is to her for life’ only, with temaindef, as 
expressed in the third clause, to'tle'defendant John C. 
mond. ‘There isin fact nothing to Mpse.’* The” 
man is to take whenever the wife, Mts. Richmond, ates.” 
property, immediately, by virtue of the third ¢ 

“The next question raised by the pleadings is, what ‘hi 
passed to John U. Richmond by the will. It appears | 
the first clause, the testator gives Nicey anid her children, 
by the third, Sylvy and her five children, and Riah aid 
child “ Both Nicey, and Silvy, and Riah, and her'< 
named Sally, have had several children since the 
the will, and before the death of the testator. The 
alleges, that, under the will, John C. Richmond can take noi 
but those named in it, and who were in being when it was éx- 
ecuted; and that the children and children, ‘boi : 
tween that time and the testator’s death, are riot disposed ‘Of 
the will, and that they either falt imto the residnum, if the 

v4 
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Seamtin 1845 be one, or the testator has died intestate as to them, and they 
Richmond 4 are of course to bedivided among the next of kin, himself and 


Vanhook, 


the defendant John C. On the part of the defendant John C. 
it is contended, if the will does not carry the after born chil- 
dren, then it isa case of partial intestacy, and the testator 
having, in his lifetime, put them into his possession, it is, un- 
der the act of 1806, Rev. St. ch. 37, sec. 17, an adyancement. 

We are of opinion, that, under the two clauses referred to, 
John C. Richmond took only the negroes mentioned in the 
will, and that all the children born after the date of the will 
are undisposed of by it. If there were a residuary clanse, 
the after born slaves would fall into it ; Jones and Jones, Con. 
Rep. 310. But the testator has created no residuum. The 
4th clause of the will is a special bequest of particular arti- 
cles. As, therefore, there is no residuum, the testator, as to 
the after born slaves, has died intestate. ‘The question raised 
by the defendant under the act of 1806, has never, until now, 
been directly before the court. But there can be but little doubt 
how it would have been decided, if it had been so presented, 
as to call upon the court for an opinion. In the case of Stal- 
lings against Stallings, 1 Dev. Eq. Rep. 298, the then Chief 
Jastice expressed an opinion, that,under the act of 1806,when 
a peyson puts a slave into the possession of his child, and suf- 
fers it to remain there until his death, it will be an advancement 
to the child, not alone in the case of an intestacy properly socall- 
ed, but also where, having made his will, he omits to dispose of 
that particular slave, which is a partial intestacy. In that case 
there was no will, and consequently the question did not arise, 
It is but the opinion of a most respectable and reflecting judge, 
and entitled in the highest consideration ; and wherever in 
subsequent cases it has been alluded to, it has always been so 
treated. In the case of Hurdle and others against Elliott, 1 
Trad. Rep. 176, the court, in delivering its opinion says, “the 
question we are now considering, as a general one, is a yery 
important one, and requires much consideration.” The opin- 
ion does not profess to discuss and much less decide it, and 
yet, in a very few lines, the argument against the dictum, in 
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Stallings v. Stallings, is sammed up, with a precision that June, 1845. 
leaves no doubt as to what would have . been the opinion of 7 tT oa 
the court if they had then decided it. In commenting onthe = 
words, “he or she dying intestate,” as contained in the act ” \eenn 
1806, the court says, “the objections to the doctrine of a par- 

tial intestacy being within the act, are not few nor trivial.” It 
then enumerates some of them, as that the acts speaks of in- 
testacy, without qualification; next the act speaks only of 
such gifts as may grow into advancement upon the death of the 
parent, and there is no such thing as advancement or hotch- 
potch in personalty upon a partial intestacy. Suppose a fa- 
ther put a negro into the possession of his son, and after by 

his will give the son the negro for life. Here, by the will, the 
testator dies intestate as to the remainder; is the son to take 

the life estate under the will, and the remainder by way of ad- 
vancement, in direct opposition to the will? Though the 
court does not decide the question, yet the reasons urged a- 
gainst it have an authority little less binding. Theyshow 

the point had been well and maturely considered, and upon a 
review of them, we cousider them decisive. The court says, 
however, that the question is open to discnssion, and they in- 

vite it. The counsel on this occasion has not favored us with 

an argument in support of his position. Again; in the case 

of Freeman and Knight, 2 Ired. Fiq. 75, the court strongly 
intimates its dissent to the dictum in Stallings v. Stallings. 

It is to be remarked, that, in both the cases of Hurdle v. Elli- 

ott, and that of Ford and Whidbee, 1 Dev. & Bat. Eq. 21, 

the court treats the question of bringing legacies into hotch- 
potch with advancements, as one too plain to be argued or dis- 
puted. And yet !iotch-potch, or accounting for what has been 
received from a parent by a child, lies at the foundation of the 
doctrine of advancement, equality being the object of the law. 

In a case then of partial intestacy, the doctrine of advance- 
ment cannot exist ; property, put into the hands of a child by 

a testator, and not otherwise disposed of by the will, though 
remaining iu the possession of the child at the time of the pa- 
rent’s death, is still the property of the estate of which the 
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June, 1845 testator has died intestate, and as such must be distributed un- 
Richmona “°F the law among the next of kin. pit 
v We afe of opinion that John Richmond died intestate as to 
Vanhood. a1] the negroes born after the making of his will and before 
his death, whether in the possession of the plaintiff or the de- 
fendant, John C. Richmond, and that they must be divided 
equally between the twonext of kin. As regards the money, 
bonds and notes, which at the death of John Richmond were 
found either in the chest, bequeathed in the first clause, or in 
the desk bequeathed in the third, we are of opinion that the 
defendant, John C. Richmond, is entitled to the whole, wheth- 
er put there by the testator at the time the will was made, or 
put there by him since. The bequest is of the chest and all 
in it—and so also of the desk, 


Per Crriam, Decree accordingly. 
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JAMES D. BUTLER & AL, vs. ACHILLES DURHAM & AL. 


A clerk of a court has no right to certify a record and thereby authenticate # June, 1845 
under his private seal. ——a 
A guardian bond is not a record, and, betore it can be read as evidence in 
any ease, it must be proved like all other bonds, 
Where a ward brings a suit in equity against the sureties of his gaardian, all 
who have been sureties to that guardian, either in the first or renewed 
bonds, should be made parties, that their respective portions of contribution 
for the defalcation of their principal may be adjusted by the court in one 
suit. 
The principle is settled, that, where the intention is manifest, a Court of Equi- 
ty will always relieve against mistakes in agreements, as well in the case 
of a surety as of others, 
The case of Armistead v. Bozman, 1 Ired, Eq. 123, cited and approved. 


Cause removed by consent of the parties from the Court of 
Equity of Rutherford County, at the Spring Term, 1845. 


The plaintiffs allege in their bill, that in the year 1821, Ber- 
ryman Hicks was, by the County Court of Rutherford Coun- 
ty, duly appointed the guardian of the infant children of 
Richard Blanton deceased, and that they are such children or 
their legal representatives ; and that the said Hicks, as such 
guardian, gave his bond with the defendants his sureties there- 
in, dated the 16th of April, 1823; that the said Hicks took 
into his possession the property of his wards, and several dif- 
ferent times renewed his guardian bonds. The bill further 
shows, that Hicks was, by the proper tribunal, removed from 
his guardianship in the year 1827, and one George Blanton 
appointed in his place, who, soon thereafter, instituted a suit 
at law against the former guardian and hissureties, the present * 
defendants on the bond of 1827, in which he failed, for the 
reason, that the sureties thereto were justices of the peace of 
Rutherford county, at the time the bond was executed, and 
which said bond was for that reason void atlaw. The bill 
charges, that although the bond is void at law, it is good in 
equity, and prays it may be set up against the defendants in 
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June, 1845 their favor, and they be decreed to account with and pay over 


—_— 


Butler 


Vv 
Durham. 


to them their respective shares of the estate, which came to 
the hands of their former guardian, Berryman Hicks, or which 
ought tohavecome. The bill further shows, that Hicks re- 
moved beyond the limits of this State, is dead, intestate and 
insolvent, and has no representative. 

The defendants, by their answer, admit the appointment of 
Berryman Hicks, as stated in the bill, and that the names of 
the wards are correctly set forth. ‘They state, that in 1821, 
when Berryman Hicks was first appointed guardian, he gave 
a bond with the defendant, Achilles Durham, and one Burwell 
Blanton, as his sureties, and that they are entirely solvent, and 
all able to pay ; and the plaintiffs have against them full and 
complete redress at law; that the bond which they gave in 
1823 is void at law for the reason assigned, but that there was 
no mistake in the matter, as it was known to the court at the 
time that the sureties were magistrates of the county. They 
further allege, that in the year 1826, the guardian Hicks re- 
newed his guardian bond, and gave as his surety, one George 
Champion, and they insist, if they are answerable in equity 
for the guardian Berryman Hicks, that the said George Cham- 
pion and Burwell Blanton, the surety to the bond of 1821, 
ought to have been made parties defendants. They further 
insist, that a judgment was obtained iu Rutherford Superior 
Court, at the Term thereof, by George Blanton, after he 
was appointed guardian of the plaintiffs, part of which was 
raised by a sale of the property of Hicks, and that they urged 
the then guardian, Blanton, to take a ca. sa. against the body 
of Hicks, which he refused. They rely upon and claim the 
benefit of the statute made for the protection of sureties to 
guardian bonds. 

Upon the coming in of the answers, replication was taken, 
and the cause set for hearing and transmitted to this court. 


Alexander for the plaintiffs. 
Osborne for the defendants. 


Nasn, J. The defendants have taken no eviderce to sus- 
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tain the allegations of their answer. Among the papers of the June, 1845 
cause, we find copies of what are stated to be the guardian” po .. 
bond, given by Hicks in 1821 and also in 1827. ‘These pa-_ v 
pers are certified by the clerk of Rutherford County Court, as —— 
copies of the bonds filed in his office. ‘We know of no law 
authorising the clerk to certify any paper, and thereby authen- 
ticate it, under his private seal. These papers do not profess 
to be authenticated, as records, under the seal of the court.— 
A guardian bond is not a record, and, before it can be used as 
evidence in any case, it must be proved like all other papers of 
a similar kind, by the subscribing witness, if there be one. ‘The 
bill states, there were several other guardian bonds, given by 
Berryman Hicks, but it does not tell, whether the sureties to 
them were or were not the same with those, who executed the 
bond of 1823. The defendants allege they were different, 
but have furnished us with no proof of the fact. 

The same answer may be given to the protection sought by 
the defendants under the statute of limitations. The answer 
does not set forth when the children came of age, nor is the 
defective statement aided by anything in the bill, nor is there 
any evidence on the subject. ‘The main, indeed theonly, 
question raised in the case is, as to the right of the plaintiffs 
to come into this court to set up against the defendants a bond, 
which is shown by the bill, and admitted by the answer, to be 
void at law. This question was decided by this court in all its 
length and breadth, in the case of Armstead’s Administrators 
against Bozman and others, 1 lred. Eq. 123. In that case, 
as in this, the plaintiff rested his equitable right upon the al- 
leged fact that the bond exectted by the parties was intended 
by them to be a good and valid bond, but through a mistake 
it was rendered void at law, and, for precisely the same reason 
that some of the obligors were likewise obligees. Notwith- 
standing this objection, the bond was by the court set up and 
the sureties held liable under it, on the ground that it was a 
clear mistake in matter of fact. The same doctrine is held in 
the case of Crosby against Middleton, Precedents in Chance- 
ry, 309. We consider the principle as settled, that where the 
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June, 1845. jntention is manisfest, a Court of Equity will always relieve 


Butler 


Vv 


Durham. 


against mistakes in agreements, as well in the case of a surety 
as of others. Weser and Blakely, 1 John. Ch. Rep. 607.— 
The plaintiffs are entitled to the relief they ask. 

It is further stated in the answer, that the last guardian, 
George Blanton, recovered a judgment against Hieks, and 
that by the sale of the property of the latter, a part of the 
judgment was discharged, and the whole would have been 
paid by Hicks, if Blanton had taken out a ea. sa. against him, 
as he was requested todo. It is sufficient to say, this is a 
matter which does not affect the right of the plaintiffs to call 
upon the defendants, nor do the defendants furnish aty evi- 
dence of their allegation. Before the master, when the ac- 
counts are taken, the defendants will be at liberty to show any 
payments, which have been made by Hicks, or raised out of 
his property. 

Unquestionably, all the sureties of Berryman Hicks, wheth- 
er parties to the same bond or to different bonds, ought te have 
been made parties to this suit, that the court, in its final decree, 
might have adjusted the loss between them. As the case 
stands, we do not know that there are any other persons inter- 
ested in the matter, but those who are before the court. The 
only effect, however, will be to throw the whole burthen in 
the first instance on the defendants, leaving them to their rem- 
edy against the sureties to the other bonds, if there be any. 

The case must be referred to the master to take an account 
of the estate belonging to the plaintiffs, which came to the 
hands of their guardian, Berryman Hicks, and of his admim- 
istration of the same. 


Per Cériam, Decreed aceordingl, 
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JOHN T. MAXWELL ts. MATTHEW WALLACE. 


An entry-taker cannot appoint a deputy, nor can the acts of one in the capa- June, 1845 
city of a deputy be rendered valid by the subsequent acquieseence of the 
entry-taker in what he has done. ' ‘ 


Cause removed by the consent of the parties from the 
Court of Equity of Mecklenburg County, at the Spring 
Term, 1845. 

This bill was filed to compel the defendant to convey to the 
plaintiff a tract of land, therein described, and to enjoin him 
from prosecuting a suit at law, brought to recover possession 
of it. The faets of the case are as follows : The plaintiff, ift- 
tending to enter the land in question, went, on the 17th of 
February, in the year 1842, to the house of the entrytaRér, 
who was absent, and applied to his wife to take from hit # 
entry thereof. She at first refused, but, at length, méaé'Wh 
entry tipon the entry-takers book to that effect, and on the 8th 
June following, the plaintiff obtained a grant for the’ land. 
On the same day, and before the plaintiff procured this entry 
to be made, and with his knowledge, the defendant applied to 
the entry-taker to enter the same land for him, and paid his 
fee, and the entry-taker promised so to do upon his return to 
his house, ‘and which he accordingly did, and the defendant 
took out a grant, prior in date to the plaintiff's. When the 
latter procured the entry-taker’s wife to make the entry for 
him, he handed her a paper describing the fand, but it was 
not signed by him, nor was it left at the house of the entry- 
taker, but was carried away by him and handed to’that offi- 
cer, about three weeks thereafter. The entry-taker proved, 
that his wife had often taken locations for him, and tWat he 
had authorised her to enter them on his books in his absence, 
but that this was the first she had ever made, and ‘that when 


W4 
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June, 1845. he made the defendant’s entry, he saw the entry of the plain- 
“Maxwe) ‘ift made by his wife, and the defendant’s entry next to 
it. The defendant had brought an action of ejectment against 
the plaintiff, to recover possession of the land: An injunction 
was granted, and, upon the coming in of the answer, replica- 

tion was taken. 


Osborne for the plaintiff. 
Alexander for the defendant. 


Nasu, J. Inthe view we have taken of this case, it is 
unnecessary to inquire into the title of the defendant ; it being 
very clear, we cannot grant to the plaintiff the relief he seeks. 
Unless his grant is founded upon a valid entry, such as the 
law recognises, however imperfect the defendant’s grant may 
be, the plaintiff cannot ask the court.to compel him to. convey 
the land to him. The 42d ch. Rev: Stat. in the 4th section, 
directs the justices of the peace in every county, to elect one 
good and sufficient person to receive entries of claims of 
land, within such county respectively, and the 13th section 
requires the claimant of any land to produce, (the language 
is, shall produce) to the entry-taker, &c. It is not pretended 
in this case, that the plaintiff did make an entry of the land 
with the entry-taker, but it is said, his wife was the agent or 
deputy of the latter to act for him, and that he subsequently 
recognised and adopted her act. We know of no power in 
an entry-taker to appoint a deputy or agent, to perform his 
duties. The law has made them personal to himself, and 
that it did not intend he should have any such power, is evi- 
denced by the fact, that, in the 7th section, the power is 
given to the surveyor to appoint adeputy. Thi 4th section, 
which requires the appointment of one entry-taker, also re- 
quires the appointment of not more than éwo surveyors for 
the county. We think it is manifest, the Legis!ature intended 
to confine the power to receive entries in each county to one 
person. And among several other reasons, to avoid the very 
evil exhibited by this case, a double entry of the same land 
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by different persons. It would further be difficult, if not im- June, 1845. 
possible, for the Legislative will, us expressed in the 13th sec- yy. oy 
tion to be complied with, in the case of there being two per- 
sons entitled to receive entries. By that section, the entry- 
taker is required to indorse on every entry the date when 
made, and to enter a copy thereof in a well bound book, and 
“ every entry to be made in the order of time in which it shall 
be received, and numbered in the margin.” Suppose the en- 
try-taker to appoint several agents or deputies ; for if he may 
appoint one, he may a dozen ; and the same piece of land to 
be entered on the same day with each. How is the priority 
to be ascertained, and in what order are they to be spread np- 
on the book? It is evident much confusion and uncertainty 
would be produced, which is now avoided by confining the 
power to receive entries to one person. It follows as a neces- 
sary consequence, if he cannot appoint a deputy, he cannot 
by any recognition of his, make that lawful, which: is in itself 
unlawful. If he could, the priority and certainty which the 
law recognizes and requires, would not depend upon the action 
of the parties, but upon the will and pleasure of the entry-ta- 
ker. The plaintiff‘s claim to relief rests upon the assumed 
fact, that he made an entry before the defendant, as required 
by law, and upon it procured a grant for the land to issue to 
himself; and that the defendant, with a knowledge of his 
priority, made an entry of the same land. As he has never 
made an entry, such as the law requires, his equity has never 
arisen. 


v 
Wallace. 


Per Curtam, Bill dismissed with costs. 
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HENRY WELAS os. ROBERT P. WELLS. 


June, 1845 A, agreed with B., that, in consideration of a certain sum, he would convey 
‘—e—ee-me- to B. a certain tract of land, and the purchase money was secured by notes 
payable in three years. {[t was further agreed, that B. should take posses- 
sion of the premises, and should pay, annually, for three years, a certain 
portion of the crop; and if B. paid for the land by such annua! instalments, 
sin three years, the deed in fee was to be given; if not, the annaal payment 
‘was to be considered as rent, and at the end of the three years, the land was 
to be surrendered by B. Held, that if the annual payments amounted at the 
expiration of four years to the price originally agreed to be given for the 
land, the bargainee claiming that they should be so applied, although the 
bargainor insisted that the payments should be considered only as payments 
of rent, the bargainee was entitled to a conveyance of the premises. 
The time mentioned in the contract tor completing the purchase of land, is 
not usually considered in a Court of Equity, as of the essence of the con- 
tract. 


Cause removed from the Court of Equity of Buncombe 
County, by consent of the parties, at the Fall Term, 1844, 

The following facts were disclosed by the pleadings and 
proofs. 

On the 10th day of November, in the year 1836, the defen- 
dant, for the consideration of $300, executed in writing, un- 
der his hand and seal, an agreement with the plaintiff, to make 
him a good title in fee to a tract of land of one hundred acres, 
more or less, it being the land which the defendant purchased 
of David Roberts, lying in Buncombe county, on the waters 
of Haw Branch. The purchase money was secured by notes 
of hand, payable in instalments in three years from the date 
of the agreement. It was, at the same time, by a separate in- 
struinent, further agreed by and between the parties, that 
Henry Wells was then to be let into possession, and to hold 
the place for three years, by paying 125 bushels of corn per 
annum as rent; “but that the said 125 bushels of corn per 
annum is to go to pay for the place at cash prices, if the said 
Henry Wells pays for the place in three years ; if not, the an- 
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nual payment of the corn is to be the rent, and the said Henry June, 1845. 
Wells is to give up the possession of the place to Robert P. “) 
Wells, with all improvements, &c.” The plaintiff inhis bil =v 
states, that he has paid to the defendant and his assignees of wae 
the said notes, the principal money and interest ; that the en- 
tire payment was completed in the year 1840; that he then 
called for a legal conveyance of the said land from the defend- 
ant, which he refused to execute. The prayer of the bill is 
for a specific execution of the said contract. 

The defendant in his answer, admits the written contract 
of purchase or lease as stated in the bill. And he further 
says, that the plaintiff failed to pay the notes within the three 
years ; that, on the ith day of November, 1839, it was fur- 
ther agreed between them, that the payments which had been 
made should go as rent, and not as payments on the notes ; 
and that it was then further agreed on, if the plaintiff would 
go on and pay off the said notes, independent of the rent al- 
ready paid, that the defendant would let him have the land, 
and execute a deed for the same, but he’ says that tle consid- 
eration was intended to be $350, and $300 was by mistake in- 
serted in the written agreement. There isa replicatiou to the 
answer. 


Badger for the plaintiff. 
Francis for the defendant. 


Dantet, J. There is no proof in the case of any mistake 
having been committed, in inserting in the agreement $300, as 
the consideration for the land. There is proof that the de- 
fendant, on the 11th day of November, 1839, demanded a 
surrender of the possession of the land, on the ground that 
all the purchase money had not been paid within the time 
stipulated. ‘I'o which demand, the plaintiff refased to yield, 
and said he did not want to give it up, he had done too much 
work on it, that he would keep the place and pay for it. He 
then said, that he would let what he had paid go as rent, ac_ 
cording to the written articles. All the advaficements in mo- 
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June, 1845 ney, stock, aud corn, which the plaintiff had made for three 


Wells 


Vv 
Weis. 
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years, the defendant insisted to retain as rent, and also to force 
the plaintiff to pay beside in full the notes and interest, which 
had been originally given for the purchase of the Jand. This 
unreasonable demand was made on the very next day after the 
time for full payment had expired. It is plain from the terms 
of the original written contract, that the plaintiff intended to 
hold on upon the land, as a home, if he could by any means 
pay for it, and if he found out that it would be impossible for 
him to raise the purchase money, that he should then have 
the liberty of being considered as a tenant for three years, at 
the rent of 125 bushels of corn per annum. The plaintiff, on 
the 11th day of November, 183%), refused to abandon his con- 
tract of purehase. The parol agreement, extorted that day 
from him, was unreasonable and withvut any consideration 
in this court; for the time mentioned in the contract for com- 
pleting the payment of the purchase money is generally not, 
in this court, of the essense of the contract, Indeed, the de- 
fendant was, himself, not in a condition to rescind the contract 
of purchase or declare it at an end, as he did, upon the ground 
of its not having been Jiterally performed by the plaintiff in 
making payment to the very day. For, before that time, the 
defendant had assigned one of the bonds for $100 to another 
person, who took it without recourse to the defendant, and on 
the sole credit of the plaintiff, who duly paid 1. After having 
thus virtually received one-third of the purchase money, over 
and above the sums which he now claims to keep as rent, 
(which of themselves amount to nearly one-half of the pur- 
chase money) the defendant cannot be permitted, in this court, 
to insist on the forfeiture of either of his payments or the land 
by the plaintiff, when the latter has since paid, or is willing to 
pay, the whole purchase money agreed on, and the interest ac. 
crued thereon. 

It therefore seems to us, that the plaintiff is entitled to a de- 
cree for a specific execution of the contract, if he has paid the 
purchase money as stated by him in his bill, or if he shall 
now pay what may be found due by a report of the Master. 





SUPREME COURT OF NORTH CAROLINA. 599 


Weare of opinion that a reference must be made to ascer- June, 1845 
tain whether the consideration money has been paid, and if 
not, what sum remains unpaid. 


Per Curram, Decree accordingly. 


ISAAC LYERLY rs. CLAUDIUS B. WHEELER & AL. 


When a defendant atimits the plaintiff’s equity on the facts on which it is 
founded, but sets up an equity in himself of a distinct nature and counter: 
balancing that of tne plaintiff, he must sustain his answer by proofs. 

An answer, after replication, is not evidence for the defendant, except as it is 
made so by discoveries called for in the bill, and which are responsive to 
direct charges or special interrogatories. 

This sante case, heretofore decided in this court, on a motion to dissolve the 
injunction, 3 red. Eq. 170 and also the case of Gillis v. Martin, 2 Dev. Eq. 
473, cited and approved. 


Cause removed from the Court of Equity of Rowan Coun: 
ty, at the Spring Term, 1845, having been set for hearing up- 
on the bill and answer. ; 

The facts, being the same as those reported in the former 
case, are succinctly referred to in the opinion delivered in the 


present case. 


Alexander for the plaintiff. 
Boyden and Osborne for the defendants. 


Nass, J. When this case was formerly before us, it was 
on a motion to dissolve the injunction and remove the seques- 
tration previously granted: ‘These motions were reftised ; and, 
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June, 1815. the cause being remanded to the Court of Equity for Rewan 


Lyerly 
v 
Wheeler. 


County, a general replication was filed to the answer. It is 
now here for a final hearing, without any testimony on either 
side. The plaintiff in his bill states, that he had lived with 
the defendant several years, as a clerk, during which time he 
had accumulated considerable property, consisting of money 
and notes, and other evidences of money due, which, together 
with what he had on hand when he went to the defendant’s, 
amounted to the sum of $ » that he slept in a room over 
the shop of the defendant, and the defendant’s brother in the 
same room ; that on the night of the the brother 
made some trifling excuse for sleeping in another room, and 
about midnight he was roused from his sleep by the entrance 
of the defendant, with a candle in one hand and a knife in 
the other. After lowering the window curtains, he came to 
his bed, charged him with having robbed him and threatened 
to kill him, if he did not give mp all his property ; which he 
did. The bill asked for an injunction and sequestration, both 
of which were granted. The bill further charged that the 
brother had been removed from the room by the defendant 
that there might be no witness to the transaction. The de- 
fendant admits by his answer, that, being fully satisfied in his 
own mind of the dishonest conduct of the plaintiff, of his 
having plundered him, he took occasion to call upon 
him at a late hour of the night, and charge him with 
having plundered and stolen from hima large. amount; but 
denies he threatened to kill him, if he did not give up the pro- 
perty, but told him he should expose and prosecute him ; that 
the defendant had been acting as his clerk for several years, 
and it was his settled and solemn conviction, that he was, du- 
ring that period, robbed by him, from time to time, of a large 
amount of property, greatly larger than what he took from 
him. And that he was induced to pursue the course he did, 
in order to save the reputation of the plaintiff and the feelings 
of his friends and relations. In the opinion delivered in the 
case, upon the hearing of the interlocutory order, the Court 
says “the rule of Equity is, when an answer to a bill for an 
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injunction, admits the plaintiff’s equity but seeks to get rid of June, 1845 
it by a new equity of his own, the injunction must be contin- > ..5. 
ued to the hearing, when the defendant will be at liberty to 
sustain his equity by testimony, if he can. The defendant 
has taken no testimony, and the case is to be heard now, as it 
was upon the defendant’s motion to dissolve the injunction. 
If upon the bill and answer, then, the court, by the rules of 
equity, could not dissolve the injunction, neither can they 
now, without testimony, give the defendant a decree. If they 
could, they were very idly employed in continuing the injunc- 
tion to the hearing. The very reason, assigned by the court 
for their decree, points out the necessity, on the part of the de- 
fendant, of sustaining his equity by proper testimony, before 
he can obtain a decree in his favor. An answer, after replica- 
tion, is not evidence for the defendant, except as it is made so 
by discoveries called for in the bill, and which are responsive 
to direct charges, or special interrogatories.’ Gillis and Mar: 
tin, 2 Dev. Eq. 473. It is not like one charging and discharg- 
ing himself in the same breath, standing as one admission as 
if he had said, true 1 took the property from you, under the 
circumstances mentioned, but immediately returned it to you. 
Bat here the defendant admits the truth of the plaintiff’s 
eharge, and introduces new matter or new facts, constituting, 
it his opinion, his justification ; and which is not responsive te 
any allegation of the bill. This new and irresponsive matter 
must not rest, for its proof, upon the defendant’s oath, but must 
be sustained by proof aliunde. Lady Ormodo v. Hutchin- 
son, 13 Ves. Jr. 47. 

We do not mean to be understood as saying, if the defend- 
ant had sustained, by proof, his allegations against the plain- 
tiff, that we should have permitted him to retain possessién of: 
the fruits of his violence. ‘The circumstances, as detailed by 
himself, show a spirit of outrage and disregard of all lawful 
restraint, that cannot be countenanced in a Court of Equity.—- 
If the plaintiff had been guilty of the acts which he alleges; 
but which he does not charge as. facts, the courts of justice 

X4 


Wheeler. 
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June, 1845 are open to him, and the evidence, which satisfied his mind, 
Lpety migh have satisfied the minds of a jury of his country.— 
vy Those courts are still open to him. But he must, in the mean 
* time, place the plaintiff in the situation, in which he was, be- 
fore he forced from him his property. There is one feature of 
the case, which gives to the defendant’s conduct a peculiar 
atrocity. It is the fact, alleged by the plaintiff and not denied 
by the defendant, that he caused his brother to remove from 
the room of the plaintiff, where he had before then slept, on 
the night selected by him for the transaction. He took care 
to remove out of the way the only person, who could have 
witnessed the deed, and if he is now without evidence to sus- 
tain his statement of the transaction, it is his own fault. A 
deed so covered by fraud and violence, cannot be countenanc- 
ed by any court. 

An argument is urged for the defendant, that he gave the 
plaintiff his bond for $4,869, and that this was a substantive 
contract, legalising what had before been done. But the de- 
fendant admits that was a mere matter of form; for that he 
gave the bond to enable the plaintiff to satisfy his friends, that 
the defendant owed him that sum, and, at the same time, the 
plaintiff executed to him an acquittal and release of the bond. 
That release, if genuine, can amount to nothing as a defence 
in this cause, as it is clear that not a cent was paid by the de- 
fendant ; and, indeed, this paper, under the circumstances, 
must be considered as having been obtained by the same means 
the others were, namely, by what, in this court, is considered 
nothing less than overpowering moral, if not physical, duress. 

The plaintiff must, therefore, be detlared entitled to the sev- 
eral bonds and other securities, obtained by the defendant from 
him, as mentioned in the pleadings. And it must be referred 
to the master to ascertain what they were, and what sum or 
sums of money, if any, the defendant has collected thereon ; 
and who has the custody of the same; and let it be declared, 
that the defendant is liable to pay to the plaintiff such sum or 
sums of money, if any, which he may have received on any 
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of the said securities, and to re-assign to him such of the se- June, 1846 


curities as yet remain uncollected. And let it be further de. ~~ 
elared, that the plaintiff shall bring into court the bond given 

to him by the defendant for the sum of $4,869, dated the 3rd 

day of October, 1842, mentioned in the pleadings, in order 

that the same may be cancelled. 


Pen Curiam, Decree accordingly. 


SAMUEL MARTIN ts. HENRY HARDING, ADM'R. &c. 


A creditor may, by a prorer bill, obtain accounts of the real and personal es- 
tates of his deceased debtor, and a decree for payment of his debts out of 
the proper tund. . 

But, if he chooses to go on at law, and has the plea of “fully administered,” 
found against him, or confesses it, there is no ground for relief as against 
the executor or administrator, in equity, to set aside the verdict and judgment 
thereon, where the executor or administrator has been guilty of no fraud in 
misrepresenting the state of the assets, 

The cases of Tatum v. Tatum, 1 Ired. Eq. 133, and Simmons v. Whitaker, 2 
Ired. Eq. 129, cited and approved. 


This was an appeal from the Court of Equity of Beaufort 
County, at the Spring ‘Term, 1843, his Honor Judge Baitey 
presiding, overruling a demurrer, which had been filed by the 
defendant to the plaintiff’s bill. 

The bill alleged, that, sometime in 1836, one Hilen Godley 
died intestate in the county of Beaufort, possessed of some 
personal property ; that at June Term, 1836, of the County 
Court of the said county, letters of administration on the es- 
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Tone, 1845. tate of the said Godley were duly issued to Henry Harding, 


Martin 


~ the defendant ; that the said Godley, at the time of his death, 
was justly indebted to the plaintiff in the sum of $97 97 


v 
Harding. cents, and, that, after the death of the said Godley, and the ta- 


king of the administration by the said Harding, the plaintiff 
sued out a warrant, returnable before a single magistrate, in 
his name as plaintiff, against the said Harding, as administra- 
tor of the said Godley, for the recovery of the said debt ; that, 
on the trial of the said warrant, the administrator pleaded 
“fully administered,” when the plaintiff, having established his 
claim, the justice gave judgment in his favor for the sum of 
$97 97 cents, with interest and costs, and returned the papers, 
as required by law, to the next-Term of the County Court of 
Beaufort; that, at the said term, the said Harding pleaded 
“fu!ly administered,” when the plaintiff admitted the plea, and 
the judgment of the justice was affirmed, and a scire facias 
issued against the heirs; that a judgment on this sci. fa. was 
obtained against the heirs ; that executions issued on this judg- 
ment, from term to term, when the sheriff finally returned, 
that the Jands had been sold for $25, enough to pay the costs, 
but not enough to pay any portion of the debt; that there are 
no other Jands, descended to the lieirs, on which an execution 
ean be levied. ‘The bill then states, that no portion of the said 
debt has been paid ; that, about the year 1840, a large amount 
of personal property, consisting of slaves, bonds, notes, mo- 
ney, &c. of the estate of the said Godley, came to the hands 
of the said Harding, as administrator, to be administered, and 
that he kas now in his possession an amount thereof, more 
than sufficient to pay all the just debts of his said intestate. 
The bill then averred that the plaintiff had now no remedy 
atlaw against the said administrator, and prayed that he 
might, out of the assets, so received since the jndgment at 
law, be decreed to pay to the plaintiff his debt, c., and for 
further relief. . 
To this bill a general demurrer was filed by the defendant, 
dor want of equity in the plaintiff, and, the judge below having 
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overruled the demurrer, ati appeal was, by leave of the Supe. Jane, 1845. 


rior Court, granted to this court. °* Martia 
v 


‘Harding. 


Rodman for the plaintiff. 
Shaw for the defendant. 


Dantet, J. We think that the judge should have sustain- 
ed the demurrer. The plaintiff admits in his bill, that, at law, 
he confessed the truth of the defendant’s plea of plene admin- 
istravit. He then could proceed in one of two ways; either 
to take a judgment quando, or sue a scire facias against the 
heirs to subject the land. He deliberately chose the latter 
course. And the circumstance, that the land did not produce 
enough to satisfy his judgment, may be to him a misfortune, 
bat we cannot see, that it is one of those mistakes, that a 
Court of Equity can relieve against. The case of Tatum v. 
Tatum, 1 Ired. Eq. 113, is not an authority for the plaintiff. 
There the two slaves given by the debtor to Dudley Tatum, 
who afterwards became administrator to the debtor, were 
sought to be subjected by the creditor, only after all the other 
assets, and all the lands, which had descended to the heirs of 
the debtor, had been exhausted. The said gift of the two 
slaves by the debtor, then and then only, was ascertained to 
be void and fraudulent, under the statute, as to the creditor 
seeking payment of his debt. The donee of the two slaves 
had, ir. equity, a right to stand behind all the general assets, 
and also all the lands descended to the heirs, until they were 
exhausted, before he should be called on to surrender the said 
slaves to pay creditors. He stood like a specific legatee, and 
hada right, in equity, to call in aid all the general assets, and 
also all the lands descended to the heirs, to pay debts, before 
he should be compelled to give up those slaves to the creditors 
of his donor. And, furthermore, in Tatum v. Tatum, the 
defendants did not rely, in their answer, upon what had been 
found on the issue in the Court of Law. 


A creditor may, by a proper bill, obtain accounts of the per- 


| 
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Jane, 1845 sonal and real estates of his deceased debtor, and a decree for 


Martin 


v 


Harding. 


the payment of his debt and those of others of the proper fund. 
Simmons v. Whitaker, 3 Ired. Eq. 129. Butif he chooses 
to go on at law, and has the plea of fully administered found 
against him or confesses it, we see no possible ground for re- 
lief, in equity, against the verdict and judgment thereon, where 
the executor has been guilty of no fraud in misrepresenting 
the state of the assets. It is not sufficient, for example, asa 
ground for coming into equity, that the creditor has discover- 
ed, that the executor had assets at the time of the trial 
at law, which he did not disclose and the creditor did not then 
know of or prove ; for the executor is not bound. to give evi- 
dence against himself at law, and there were methods, by which 
the creditor might have had the discovery, if he had thought 
proper to resortto them. But if he proceeds upon his own 
judgment, at law, the result must bind him, as in every oth- 
er case of concluding persons by verdicts and judgments,— 
For the present bill is merely an attempt to get a new trial of 
the plea of fully administered, or rather to avoid the , effect of 
the present plaintiff’s admission of it, without shewing fraud 
by the administrator, and upon the mere ground that he had 
not fully administered. The effect of sustaining the bill 
would be, that a finding upon that plea concludes the executor 
but in no instance concludes the creditor; and that the credi- 
tor, afier takinghis chances, at law, of fixing the executor 
with assets, because he may not be able to prove some disburse- 
ement, and the chances having turned out against him, may 
then ask that discovery and relief from a Court of Equity, 
which he might at first have had for himself and all the cred- 
itors. There is no precedent of such a bill that we know of; 
which supplies a strong argument against it. The question 
of “fully administered” is in its nature a legal one, and though 
Courts of Equity, for the sake of the discovery and the better 
remedy in taking the accounts and applying the assets, does as- 
sume jurisdiction of it at the proper period, yet, after the par- 
ties have submitted the question to a legal tribunal and had 


} 
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its decision on it, the Court of Equity ought not to undertake June, 1645 
to revise that decision, or try the question, de novo, a second 
time. 


Per Curiam, Ordered to be certified to the Court of 
4 Equity of Beaufort County, that the 
decree of that court should be re- 
versed and the demurrer sustained, 
with costs. 


RICHARD PARISH, FOR HIMSELF AND OTHERS 2s. DIXON 
SLOAN & AL. 


Where a plaintiff files a bill to secure the payment of his own debt out of pro- 
perty he alleges to have been traudulently conveyed by his debtor, and staies 
that he files it for his own benefit and for that of other creditors, whom he 
does not make parties, this is no cause of demurter. 

When a fact, assigned as the cause of demurrer, does not appear i the state- 
ment of the bill, the demurrer will of course not be sustained. 

Equity will not permit a plaintiff to demand, in the same bill, several dis- 
tinct matters, differing in nature, against several defendants, but will in such 
case sustain a demurrer for multifariousness. 

But when one general right is claimed by the plaintiff, though the individuals, 
made defendants, have separate and distinct rights, yet they may all be 
charged in the same bill, and a demurrer for that cause will not be sus- 
tained. 


This was an appeal, by permission of the court, from an in- 
terlocntory order of the Court of Equity of Sampson county, 
at the Spring Term, 1845, his Honor Judge Pearson presid- 


ing. 
The plaintiff states in his bill, that, at the July Term of 
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Jene, 1845 Duplin County Court, he obtained a judgment against Dixon 


Paris 


Vv 
Sloan. 


, Sloan for the sum of $395, upon which an execution issued, 


and that no property of said Sloan, either real or personal, 
could be found to satisfy it. 

The bill then states, that Arna B. Chesnut, George W. Rob- 
inson, and David Murphy are, each, judgment creditors of 
the said Sloan, and that no property can be found, with which 
to satisfy them. 

It charges, that, Dixon Sloan being largely indebted, execu- 
tions were duly issued, and were levied on certain negroes, 
whose names are set forth, and “which, on the 19th of May, 
1841, were sold by the sheriff of Duplin, when certain of 
them were purchased by the defendant Faison, and the remain- 
der by Daniel C. Moore. On the same day, Dixon Sloan bar- 
gained and sold others of his slaves to the said Faison, upon 
an agreement, that he, Faison, should convey the negroes 
purchased by him, at the sheriff's sale, to David D.Sloan, one of 
the defendants, in trust, for the use of Catharine Sloan, the 
wife of the said Dixon, during her life, and after her death, to 
the use of her children, the other defendants. This transfer, 
it is alleged, was made in fraud of the creditors of the said 
Dixon, and tocover them from all executions against hit, the 
said Dixon. 

The bill further charges, that Dixon Sloan was indebted to 
divers other persons, and that John C. Moore, being his sure- 
ty, a mortgage deed was, on the 20th July, 1841, executed by 
the said Sloan, conveying a number of negroes, to the said 
Moore, to secure and pay said debts: and that, on the Ist of 
April, 1842, the same Dixon Sloan, mortgaged by deed to the 
said John C. Moore, other certain negroes, for the purpose of 
securing another creditor. It then charges, that all the debts, 
so secured by the said mortgage, were paid by the said Moore, 
by the sale of a few of the said negroes so conveyed. The 
bill prays, that the plaintiff and the said Arna B. Uhesnut, 
Robinson, and Murphy, may have satisfaction in the first 
place, out of the negroes mortgaged to John C. Moore, which 
remain in his hands after diseharging the debts so secured . 
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and if that fund should prove insufficient, then out of the ne- June, 1845. 
gtoes conveyed to David D. Sloan, by Faison, in trust for Mrs. Doi 


Dixon and her children. v 
Sloan. 


To this bill the defendants severally demur, and for cause 
of demurrer say ; Ist. That Arna B. Chesnut, George W. Rob- 
inson and David Murphy, ate not parties to the bill, and yet, 
the plaintiff Parish, prays relief for them; and the 2nd. That 
the bill charges, that the sale, made by the sheriff of Sampson, 
was fraudulent and void, as against the creditors of the said 
Sloan, as being made without consideration, though it alleges, 
the sale was made, to pay debts due from him; and 3rdly, 
That the bill is multifarious in this, to wit, that it seeks to sub- 
ject the equity of redemption of said Sloan in the slaves, 
mortgaged to Daniel C. Moore, to the payment of the plain- 
tiffs claim, and also the slaves sold by the sheriff of Duplin 
to William Faison, although the titles of the several defendants 
to the two sets of slaves have no connection whatever, and, 
the several defendants have no interest in common, in the mat. 
ter in controversy. No more of the bill is set forth, than is 
required to show the application of the several causes of de- 
murrer assigned. The demurrer was overruled, and the de- 
fendants allowed an appeal to this court. 


Warren Winslow for the plaintifis. 
Reid for the defendants. 


Nasu, J. The first cause assigned in the demurrer, is an- 
swered by the demurrer itself. It is, that the plaintiff has ask- 
ed the court to provide for the relief of Chesnut, Robinson 
and Murphy, who are not parties to the bill. A demurrer is 
an allegation of a defendant, which, admitting the matters of 
fact alleged Ly the bill to be true, shows, that, as they are 
therein set forth, they are insufficient for the plaintiff to pro- 
ceed upon, or oblige the defendant to answer. Now the plain- 
tiff asks relief for himself, upon a state of facts, which, if 
true, clearly entitles Aim to relief. His officiously asking the 
aid of the court, for others, who are not parties to his bill, and 

Y 4 
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June, 1845.do not ask it for themselves, certainly ought not; and cemnot, 


Parish 


v 


Sloan. 


deprive him of his right. It is an equitable, as Well as legal 
maxim, that utile per inutile non vitiatur. This is an insul- 
ficient cause of demurrer to the whole bill, being too bronad.— 
The 2od cause assigned is, as to the sale made by the sheriff 
to Faison. The demurrer alleges, that the bill charges that 
sale to be fraudulent, though made to pay the just debts of Dixon 
Sloan. The statements of the causes of demurrer are nothing 
more than references to the bill, and an enumeration of the 
objections appearing on its face; and, hence, the first question 
in considering a cause assigned in a demurrer ever is, is it 
true? Does the bill contain the statement as alleged in the 
demurrer? Redes. p. 156. 

Upon examination it clearly appears, that the bill did not 
intend to charge, and in fact does not charge, that the sale by 
the sheriff was fraudulent. The charge is, that the convey- 
ance of Faison to David Sloan, in trust for Mrs. Sloan and 
her childten, was in fraud of the rights of the creditors of 
Dixon Sloan. From anything appearing on the face of the 
bill, Faison is a bona fide purchaser of the eight negroes, at 
the sheriff’s sale ; and the allegation of fraud, in this purticu- 
lar, is confined to his conveyance to David D. Sloan, The 
fact then is not stated in the demurrer, and the bill is free from 
the objection. 

The principal cause of demurrer, is the third assigned, and 
is for multifariousness, Equity will not permit a plaintiff to 
demand, in the same bill, several distinct matters, differing in 
nature, against several defendants, for this would be to expose 
each defendant to unnecessary cost. The pleadings would 
necessatily be spread out, by the statement of the several 
claims of the other defendants, with which the co-defendants 
could have no connexion. In such a case, tle bill is demur- 
able. But when one general right is claimed by the plaintiff, 
though the individuals, made defendants, have separate and 
distinct rights, yet they may all be charged in the same bill, 
and a demurrer for that cause cannot be sustained. Buckle 
v. Atles, 2 Vern. 37, Seymor v. Bennett, 2-Atk, 484. Adair 
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v. WN. R. Company, 11 Ves. 444, Corporation of Carlisle June, 1845 
v. Wilson, 13 Ves. 294. Duke of Norfolk v. Myers, 1 Mad. Fay 
Rep. 83. 1st Jac. & Walk. 369. . 
Thus, where the plaintiff claims a genera} right to the sole 
fishery of a particular river, he may file his joint bill against 
all persons claiming several rights in the fishery, a8 occupiers 
of the land adjacent to the river, or otherwise. Mayor of 
York v. Pilkington, 1st Atk. 282. So also for the in- 
fringement of a copy right or patent. Dilley v, Doig, 2 Ves. 
Jr. 486. These cases show, that, when one general legal right 
is claimed against several distinct persons, though their rights 
are different and distinct from each other, they may still all be 
joined in the same bill. In this case, the plaintiff claims one 
general legal right, against all these defendants. His allega- 
tion is, that all the negroes are the property of Dixon Sloan, 
so far as he is concerned, and constitute one fund for the pay- 
ment of his debts. The deed made by Faison to David Sloan, 
being for a valuable consideration proceeding from Dixon 
Sloan, it is as if Dixon Sloan had himself made the convey- 
ance, It is a voluntary settlement, made by hum, upon ‘his 
wife and children, and is therefore fraudulent and void against 
his creditors, provided their debts cannot be paid without re- 
sorting to it. Morgan v. McClelland, 3 Dev. 82. The bill 
charges, that the plaintiff is such a creditor, and states, that, 
at August Term, 1835, of Sampson County Court, Dixon 
Sloan was appoined guardian of the infant children of 
Chesnut, and gave bond with the plaintiff as his surety. On 
the 17th of November, 1841, suit was brought on the bond, 
against the plaintiff and Sloan, and a judgment obtained, and 
the execution levied on the property of the plaintiff, and he 
was obliged to pay it. He, therefore, claims to be substituted 
to the rights of the wards of Dixon Sloan, and as a creditor 
at the time the conveyance was madeby Faison. And the 
demurrer admits these facts. The negroes then, so conveyed 
to David D. Sloan, remain liable to pay the plaintiff’s claim, 
provided other property of the said Dixon cannot be found 
subject to the debt. The mortgages to John C. Moore, for all 


v 
Sloan. 
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June, 1845. that appears on the bill, were made bona fide ; but it is al- 
“Parish /eged, that the debts secured by them have been paid by Moore 
vy out of the proceeds of the mortgaged negroes, and that seve- 
Sloan. ral of them still remain in his hands, unsold. If so, a trust 
has resulted to Dixon Sloan, and John C. Moore holds the 
unsold negroes as his trustee. Harrison v. Battle & others, 
1 Dev. Eq. 537. In such case, after the payment of the debts 
secured by the mortgage, the bargainor’s interest is, in equity, 
subject to the payment of his debts. It was necessary for the 
plaintiff, before he could subject the slaves in the hands ot 
David D. Sloan, to shew that there was no property of Dixon 
Sloan, out of which his claim would be satisfied. Todo this, 
John C. Moore was a necessary party. It is, indeed, highly 
to the interest of the wife and children, that they should be 
made parties, as they are enabled, thereby more effectually to 
guard their own interests, by seeing that the funds in the 
hands of John U. Moore is properly accounted for, and pro- 
perly applied, in exoneration of that held by their trustee, 
David D. Sloan. 


Per Curiam, Decree affirmed with one set of costs. 
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JAMES M. SMITH ts. THOMAS HARKINS & AL. 


An individual cannot, of his own authority, establish a free bridge or ferry June, 1845 
across a stream, so as to impair the profits of atoll bridge or ferry authori- - 
zed by the County Court and already erected and used by another individ- 
ual. 

The property in such a franchise, though granted for the benefit of the public, 
is private in the individual grantee, and he may not only sue at law to re- 
cover damages for an infringement, but equity will enjoin an unauthorized 
interference with his righis. 

The County Court is the sole judge of wnat the convenience of its county re- 
quires in relation to roads and bridges, and can take such order in relation 
to them, as in its discretion, it may see fit. 

Where the person, claiming an exclusive franchise toa road or aary, cannot 
shew the original order granting it, but shews that he and those, under 
whom he claims, have enjoyed it for more than forty years, and that the 
County Court has fixed the rate of toll on it, his title to.it cannot be dispu- 
ted. 

The fact of the County Court fixing a rate of toll, is, perhaps, conclusive evi- 
dence, that the bridge or ferry wasestablished by the County Court, the pro- 
per authority, according to our act of Assembly, Rev. Stat. ch. 104, sec. 1, 
for settling and establishing roads and ferries. 

Forty years omission, by the owner of a ferry, to furnish the public with the 
service due from him, must amount te a surrender of his right to the exclu- 
sive franchise. 

The Act of 1806, Rev. Stat. ch. 104, sect. 28, which allows a bridge to be 
built instead of keeping a ferry, can only apply to a ferry, actually existing 
and in use at the time of substituting the bridge for the ferry. 

When a public road is laid out, the overseer is only required to construct such 
causeways and bridges, as can conveniently be done by the hands allotted 
to him, in the time ordinarily employed or required in wonking on a public 
road. 

Bridges over a large stream, or ferries, must be established by the County 
Court. 

The case of Long v. Beard, N.C. T. R. 256, cited and approved. 


Appeal from an interlocutory order of the Court of Equity 
of Buncombe, at the Fall Term, 1844, his Honor Judge Barr- 
TLE presiding, directing an injunction, which had been grant- 
ed in the case, to be continued to the hearing. 
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June, 1845 The bill was filed in May, 1844, and a supplemental bill 
Smih OD the 15th of June, 1844. They state, that upwards of for- 


ty years before, a public ferry was established across the 
French Broad River in Buncombe county, on the State road, 
leading from Asheville to Waynesville, in Haywood courty, 
to Macon and Cherokee counties, and to Georgia; and that it 
is situated about 1} miles from Asheville, and was originally 
granted and owned, and kept by Edmund Sams, who then 
owned the lands on which the ferry was established, and af- 
terwards sold the land and ferry to one John Jarrett, who, in 
the year 1830, sold the same to the plaintiff: that Sams, Jar- 
rett, and the plaintiff have, in succession, during the periods 
of their respective ownerships, continually kept the ferry up 
and well provided with boats and hands, and transported all 
passengers, as in duty bound ; that in 1801, the County Court 
of Buncombe rated the said ferry as the ferry of the said 
Sams, who was then in possession of it; and a copy of the 
order is exhibited with the bill. The bills then state, that in 
1833, the plaintiff, then owning and occupying the land and 
ferry, and believing the public convenience and his own in- 
terest would be promoted by having a bridge instead of the 
ferry, erected a good aud substantial bridge, and hath continu- 
ally kept the same in good repair for all such passing, as is 
required by the public, at rates fixed by the County Court in 
April, 1834, a copy of which order is exhibited also, which 
allows the tolls to the plaintiff, as the owner of the bridge. 
The bills state, that besides the sum paid originally as the 
purchase money for the land and ferry, the plaintiff has laid 
out in the building and repairing the biidge, the sum of $2,- 
000 ; and that the road on which it is situated is much trav- 
elled, and the bridge greatly resorted to for passage by wagons, 
carts, carriages, and passengers on foot and horse back, and 
yields the plaintiff much profit. The bills further state, that 
the defendant Dever, and, as the plaintiff believes, other per- 
sons, whose names are not known to him, have subscribed 
funds and entered into an agreement amung themselves to 
erect a new and free bridge over the French Broad River, a- 


v 
Harkins. 
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bout two miles above the plantiff’s bridge, and have employed June, 1845. 
the other two defendants, Harkins and Culbertson, to build ~.. ig. 


the same, and they had collected timber for that purpose = nalie 


tie spot, and had commenced the bridge. The bills furt 
state, that there is no public road established on either side of 
the river to the place, where the projected bridge is to stand ; 
but that the persons, through whose land a road would pass 
on the west side of the river, had applied to the County Court 
and obtained at the preceding term an order appointing a jury 
t> lay one off, but that it had not yet been done ; and that no 
order had been obtained by the defendants or any other person 
from the County Court for the building of the new bridge. 
and that the defendants weve proceeding in the work without 
any lawful authority. The bills then charge, that the plain- 
tiff ’s bridge is a good and sufficient one, and duly attended to, 
for the accommodation of the public; and that the distances 
between any given points on the different sides of the river, 
to and from which persons desire to pass, will not be material- 
ly different either way, except to a few persons, resident on 
the opposite side of the river above the bridges, who may 
wish to pass to or from Asheville; and, therefore, that the 
new bridge is not needed and will not be useful to the public, 
except in the single particular of enabling persons to cross the 
river without paying to the plaintiff the reasonable tolls al- 
lowed him by the County Court. The bill further states, as 
evidence that the new bridge would not be usefel, that, prior 
to the establishment of Sams’ ferry, there was a ferry at or 
near the point, where it is intended to build the new bridge ; 
but that Sams’ ferry proved so much more convenient than 
the other, and the roads to it were so much nearer and better, 
that very soon the other ferry was discontinued and the roads 
to it abandoned, and that they have remained out of use about 
forty years. And the bills further charge, that the sole objects 
of the defendants in erecting the said bridge, is to make it free, 
with the intent to divert the travel from the plaintiff’s bridge, 
and thereby diminish his tolls and profits, aud impair the val- 
ue of his franchise and property. 
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ou 1815 ‘The exhibits referred to in the bill are orders of the County 
Court, as follow : 
“Ata court, &c. on third Monday of January, 1801. Or- 
Harkins, dered, that Edmund Sams' Ferry be rated as follows : Wagon 
and team, $0 50, &c.” 

“ At a Court, &c. on &c. April, 1834. Ordered, that the 
foilowing rates of toll be allowed James M. Smith for crossing 
his bridge, to wit, &c.” 

The prayer is, that the defendants may be restrained by in- 
junction from building the bridge and allowing persons to 
cross thereon. And, upon the usual affidavit of the truth of 
the allegations of the bill, the injunction was granted. 

The answers admit, that Sams, Jarrett, and the plaintiff, 
were successively in possession of the ferry across the French 
Broad river, up to the year 1833, and that then the plaintiff 
built his bridge at the saine place ; but state that the defendants 
do not know that the ferry was established forty years before, 
according to law, nor that Sams sold it to Jarrett, nor Jarrett 
to the plaintiff; and that as to those matters, the defendants 
are unable to state any belief. The defendants admit, that in 
1833, the plaintiff built his bridge, and that it was required 
by the public convenience and had been long before; but 
they deny that the plaintiff’s motive for building it was to 
promote the public convenience, but, rather, his private profit 
by the tolls and the use of it in passing to and from his mills 
and other estates on both sides of the river. The defendants 
adinit, that the bridge of the plaintiff was well built and is 
kept in good condition ; but say, they believe the first cost 
and repairs ought not to have exceeded $1,600, and that the 
same has been long ago reimbursed to the plaintiff; for that, 
besides the use of it by the plaintiff and his people, he has in 
eleven years received in money, by way of tolls, the sam 
of $4,800, which exceeds the sum of $400, in annual in- 
come. 

The defendants further say, that the upper ferry formerly 
kept at the place, at which they propose to build a bridge, was 
the first that was established on the river, and was granted to 


— 
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Joshua Jones ; and to the answer is annexed a copy of an June, 184% 
order of the County Court of Buncombe, made at April term” oi, 
1799, as follows: “ Ordered, that Joshua Jones’ ferry be es- Mohien 
tablished and rated as follows, to wit, a loaded waggon, &c.” 

and they deny that it was ever annulled or discontintied ac- 

cording to law; but admit, “that for many years no regular 

ferry boat had been kept there.” ‘T'hey further state, that the 

roads to the public were occasionally used by persons Jiving 

in the neighborhood at such times as the river was fordable ; 

and “that eight years ago the County Court granted the said 

ferry to one Robert Murray, who had purchased from Jones 

the land on which the ferry had formerly been ; but that suck 

order was, by omission of the clerk, not entered of record.— 

The defendants further state, that since the bill was filed, the 

County Court had passed orders for a road, on each side of 

the river to the place where the said bridge is to be erected, 

and a jury has laid each of them off to the river and make # 

report, which was approved by the court, and that there were 
overseers appointed to open them and keep them up as public 
highways. 

The defendants further state, that a bridge at the place of 
Jones’ old ferry would be highly useful to the public ; and the 
answers set out in detail the several public places, to which 
the road by that place would be nearer and better than that by 
the plaintiff's bridge. They say, that, in consequence there- 
of, a subscription had been made to build the projected bridge 
and the defendants engaged to superintend or do the work ; 
and that it was and is intended, if allowed to be built, asfree 
bridge. They admit that it will divert a part of the travel 
from the plaintiff’s bridge; but they say that it will not di- 
minish his receipts mote than $220 yearly ; so that he will 
still have an income from tolls of $150, and his own passage, 
which is valued at $150 more; making $300 annual gain or 
saving ; and, therefore, the defendants insist, that the erection 
of the bridge would not be such an injury as the court ought 


to restrain, inasmuch as the a world still be well ecom- 
4 
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June, 1845 pensated for all outlays and the performance of all duties to 
~gmih ‘the public. The answers further state, that, at the solicita- 
Sted ten tion of the community, Robert Murray agreed to permit a 
’ bridge to be built over the river in lieu of the ferry, to which 

he was there entitled; anil that under such permission the 
contract was made with the defendants, Harkins and Culbeit- 

son. And the answers finally submit, that the defendants 

have a right to build the bridge over the river, as a part of the 
highway or road authorised by the County Court; and that, 
although they have no authority to receive pay for passing 

the bridge, they have the right to build at their own charges 

a free bridge for the accommodation of the public by the con- 

sent of the owner of the land on each side of and in the river; 

or, at all events, at the point designated, in lieu of the ferry 
established there, upon the permission of Murray, the owner 


of the ferry. 
The plaintiff read a deed from Edmund Sams to John Jar- 


rett, dated January 7th, 1817 for a tract of Jend, situate on the 
French Broad, and containing 350 acres on both sides of 
French Broad, described by metes and bounds, some of which 
appear to be the same with parts of the boundaries described 
in the first deed. 


Badger for the plaintiff. 
Francis for the defendant. 


Rurrin, C. J. In deciding on this appeal it is to be borne 
in mind, that the question did not arise on the hearing of the 
cause, whether there should be a perpetual injunction ; but 

' the question is, merely, whether the injunction shall be con- 
tinued to the hearing. 

It is a doctrine of the common law, that if a ferry be erect- 
ed so near an ancient ferry on the same stream as to draw 
away its custom, it is a nuisance to the owner of the old one, 
3 Black. 219. And it-~was held by this court in the case of ' 
Long v. Beard and Merrill, 3 Mur. 57, that in such a case 
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an action lies for the owner of the first ferry, against the owner June, 1845 
of the new one, although the latter be a free ferry; for the in-~ 2, 
jury to the plaintiff was not in the gains of the defendant, but =v 
in drawing away the travel and thereby diminishing histolls #*"*!"*. 
and the value of his franchise. ‘The reason for this, as given 

by Mr. Blackstone, is, that the owrer of a ferry is bound to 

the public to heep it in repair and readiness for the ease of the 
citizens; and that he cannot do, if his franchise may be inva- 

ded or if the income of the ferry may be curtailed by divert- 

ing passengers by means of a rival unauthorised establishment 

of alike kind. Therefore, although the public convenience 

is the occasion of granting franchises of this nature, and, for 
example, the ferry established, or the road chartered, is publici 
juris, yet the property is private ; and, consequently, an inju- 

ry to it may be the subject of an action. For, no person could 

be expected to serve the public by bestowing his time, labor, 

and money in establishing a ferry or erecting a bridge, if its 
value could be immediately destroyed by the caprice or malice 

of private persons in adopting means of drawing away the 
custom to some establishment of their own. It is, then, truly 

the interest of the public, as well as an instance of the private 
justice due to an individual, that the public grant of franchises 

of this kind should be protected by being held to be exclusive 

in the grantee, unless legally and duly ordered otherwise by 

the public authorities. Hence, not only did the common law 

give redress for an invasion of the franchise of a ferry by an 
action: but upon its being found that such redress was not 
adequate, equity interposed the more effectual remedy and re- 
straint of injunction. It 1s obvious, that, from the difficulty 

of proving the extent of the injury from time to time, and 

from the constant litigation arising out of the repeated inva- 
sions of the right, that must be naturally expected from a ri- 

val erection, the relief in equity is highly salutary, and, in- 
deed, is the only remedy that has any pretensions to be deem- 

ed adequate. The cases are numerous of redress in that 
method. In a case in the Exchequer, Lorpv Hace presiding, 

the owner of land on both sides of the Thames set up a ferry 
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June, 1845 three quarters of a mile from an ancient ferry, and there was 


Smith 
v 


a decree to suppress it on the bill of the owner of the old fer- 
ry. 2 Austruth, 608. The doctrine has, indeed, been extend- 


Harkins. ed tg all exclusive grants or franchises, of which one is in the 


actual possession, and there is no fair doubt of his title — 
Bush v. Western, Pre. Ch. 530. Whitchurch v. Hide, 2 
Atk. 391. Croton Turnpike v. Ryder, 1 John. C. C. 611.— 
Newburg Turnpike v. Miller, 5 John. C.C.101. Thesame 
principle was acted on in this State in the case of Long v. 
Beard, No. Ca. T. R, 256. It is true, that there the defend- 
ants received pay and therein expressly violated the statute ; 
but the relief would have been granted without that circum- 
stance, upon the general principles stated in the latter part of 
the opinion. And, in the case of Newburg Turnpike v. Mil- 
ler, the remedy by injunction was used to suppress a free bridge, 
in a case like the present. We consider, then, the law of the 
case quite well settled. The only questions, further, are, 
whether the plaintiff is entitled to the franchise, of which he 
is in possession; and whether the defendant has shown any 
right to disturb the plaintiff or divert his custom. 

It is true, the plaintiff doth not show an express grant to 
himself or even to any one, under whom he claims, to keep a 
ferry over the French Broad. But by the acts of 1779 and 
1784, the power to appoint and settle ferries and to rate them, 
is conferred on the County Courts ; and, therefore, the rating 
of Sams’ ferry in 1801, can be no less, by implication, than 
the settling it then, or, at the least an admission that it had been 
before done by some order not now found ; for as the appoint- 
ing and the rating are legally to be the acts of the same body, 
ihe rating a ferry, as then existing, imports that it thus exist- 
ed by leave of that court, and, therefore, legally existed. Then 
the bill states, that, from that day to this, Sams, Jarrett, or the 
plaintiff has, in succession been in the uninterrupted posses- 
sion, under that grant and subsequent conveyances. ‘The an- 
swers admit the possessions as charged, and they do not deny 
the grant nor the mesne conveyances, but say only, that the 
defendants have no knowledge nor belief on those points.— 
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But an injunction cannot be dissolved on an answer of that June, 1845. 
kind; which barely hesitates to admit the plaintift’s title, and “Soi, 
will not venture to deny it. We have said, indeed; that we 
consider the grant of the ferry, originally, sufficiently ¢stab- 
lished by inference from the recognition of it by the County 
Court. But if there were any doubt of that, the subsequent 
exclusive and notorious enjoyment for forty-four years places 
the title above all question, if the different possessors have 
been in on the same title. As to Sams and Jarrett, it explicit- 
ly appears to have been so; for the deed of the former to the 
latter expressly conveys the ferry. As far as we can collect 
from the description in the deed of Jarrett to the plaintiff, the 
Jand conveyed includes that on which the ferry was establish- 
ed, which, if that be true, passed with the land. The plain- 
tiff swears, that such is the fact. Itis probably so, judging 
from the admissions in the answers, that from the date of that 
deed Jarrett left, and the plaintiff has been in possession. It 
may be necessary, perhaps, on the hearing, that the plaintiff 
should establish this point more distinctly, as he may do by a 
survey and other means. But as he has had no opportunity 
yet to take proofs, and the motion to dissolve the injunction is 
heard on the pleadings and exhibits alone, and the answers do 
not deny the title, we must assume for the present, after so 
long a possession, under apparent color, that the plaintiff’s ti- 
tle is good, especially as the County Court has also in 1834 
rated the bridge built by the plaintiff in lieu of the ferry, 
therein calling the plaintiff the owner. It is next to be ob- 
served, in order that it may be understood that the right to the 
ferry gives the plaintitf the right to the bridge and to demand 
tolls at it, that the act of 1806, Kev. St. c. 104, s, 28, express- 
ly authorises the proprietor of a ferry, who shall prefer build- 
ing a good bridge, instead of keeping the ferry, to do so, un- 
der the same right and in the same manner by which the ferry 
is held, with a proviso, that the tolls may be regulated by the 
County Court, so that a greater advance on the tolls above the 
ferriages than 25 per cent. be not allowed. 

It is further to be considered, whether the defendants have 


v 
Harkins, 
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June, 1845. shewn any right in themselves, to encroach on that of the 
Smith. Plaintiff by drawing away travel to another ferry or bridge. 
v ‘They allege such right upon several grounds: First, they say, 
Harkins. that they have the privilege of making themselves useful to 
their fellow-citizens by the donation of a bridge, that may be 
passed without toll; and that even then the plaintift’s tolls 

will not be diminished more than about one-half, and that the 
income will still_be a fair remuneration for his outlay on the 
bridge. This pretension has been alrezdy considered in dis- 
cussing the grounds, on which both law and equity give a 
remedy to the proprietor of a franchise like the plaintiff's. 
The case of Newburg Turnpike and Miller, was tnat of a free 
bridge, and it was put down. So, in Long v. Beard, 3 Mur. 

57, the ferry was laid in one count to be free, and the judg- 
ment was affirmed; and to the argument, that such a ferry 

was for the public good, it was replied that the public could 
think nothing for its good, which was an injury to an indi- 
vidual by ruining his property. Private persons may dedi- 
cate their land or other property to the public use ; but not so 

as to impair and injure exclusive rights previously granted by 

the public to a citizen. To authorise such an interference 
they must shew not only their own willingness to promote the 

_ convenience of the community, but the acceptance thereof by 
the regular organs of the public, the constituted authorities, 
Without such sanction, the action of individuals is not only 
officious, but must be deemed to be opposed tothe will of those 
authorities, the true public, in a legal sense. For the making 

and regulating roads, ferries, and bridges, are the proper sub- 
jects of political action, and are necessarily governed by the 
will of the law making power, or of those to whom it may be 
delegated. In such a case as this, authority to erect a new 
bridge might well be refused, upon the grounds of the gross 
injustice to the plaintiff, who had already laid out his capital 

for the accommodation of the public, upon the good faith of 

the public. Besides, although the defendants might be will- 

ing to build a bridge at present, what security is there, that 
they would keep it up? The immediate effect of their bridge 
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is to render the plaintiff’s too unprofitable to be worth his June, 1845 
care, and it goes down. When the new bridge decays, the J) 

plaintiff or any other person cannot be expected to trust the - 
public faith so far as to build another toll bridge, which may 
again be rendered of no value by a rival free bridge, and the 
defendants will be under no obligation to rebuild their bridge; 
and thus the charge will be thrown directly on the public or 
county treasury, or the public will be without a bridge alto- 
gether. The truest policy, therefore, as well as good faith to 
the plaintiff, might forbid the County Court from granting the 
defendants an order for their bridge ; and we must take it, that 
the defendants so understood, else they would have applied for 
an order. For it cannot be doubted, that in our law the whole 
subject of ferries and bridges is under the control of the sev- 
eral County Courts. From the nature of the subject, the ne- 
cessity for a new ferry or bridge is, like that for a road, to be 
judged of by the public authorities, and that decision must be 
final. Charles River Bridge v. Warren Bridge, 11 Peters’, 
420. But in this State, the jurisdiction is expressly conferred 
on the County Courts, by the acts of 1779 and 1784, and 
others, to appoint and settle ferries and lay out roads “ where 
necessary,” and to build bridges at the expense of the county, 
and to contract for the building of toll bridges, and to regulate 
the rates of ferriage and tolls. Therefore, whoever sets up a 
ferry or builds a toll bridge knows, that he does so subject to 
the future action of the County Court or Legislature, in au- 
thorising other ferries or bridges at other points on the same 
stream, though so near his own as to interfere with his tolls. 
But one may very willingly trust to the benign respect of the 
regular tribunals of the country for the claims on their con- 
sideration, from the hazards of his adventure, and the benefits 
derived from it to the public, who would not lay out a penny 
on the work, if every individual or voluntary association of 
individuals might, of their own head, oppose to his a rival es- 
tablishment, which would draw away all his profits, or a con- 
siderabie part of them: and the more considerable the part 
the greater the injury, although a fair profit might be left on 


v 
Harkins. 
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June, 1845 his outlay, as that is a consideration for the court in fixing the 


Smith 


v 
Harkins. 


rate of tolls, and not for private persons. 

But it is further insisted for the defendants, that they have 
the authority of the court for building a bridge. First they 
rely on the right of an old ferry belonging to Jones at this 
point, and since, as they say, vested in Murray, who permits 
them to build the bridge, instead of building it himself, as he 
might do under the act of 1806, as the proprietor of the ferry. 
Upon this part of the case, it sufficiently appears, that in April, 
1799, Jones was entitled to a ferry: his title was then deelar- 
ed by the County Court; and the bill admits that he kept up 
the ferry until that of Sams was established, and for a short 
time afterwards. But the bill states that then, 1801, Jones 
found his ferry so unprofitable, as to let it go down, and that 
it was not used by the public for the last forty years and more. 
The answers almost admit the truth of that allegation. They 
deny, indeed, that it was “annulled or discontinued accord- 
ing to law,” by which they mean, we suppose, that it was not 
suppressed by order of the court, and they would infer there- 
from, that the title continued. But it is distinctly admitted, 
“that for many years no regular ferry boat had been kept 
there,” and not a fact is stated to shew that the “ many years” 
do not embrace the whole period of non-user stated in the bill. 
The answers are too vague and equivocal to allow the court 
to found on them any contrary conclusion. Therefore, the 
franchise of Jones must be clearly understood to have been 
abandoned by him: forty years omission to furnish the public 
with the service due from him, as owner of a ferry, must a- 
mount to a surrender of his right to the exclusive franchise. 
This is the clearer from the admitted fact, that Murray him- 
self, who is said to be the present owner of the land, applied 
to the court eight years ago for a new order to him to estab- 
lish a ferry ; which shews that the former right was consider- 
ed by every one as no longer existing. We hold, therefore, 
even if the defendants had connected themselves with Jones, 
that they could not justify their proceedings under his title ; 
for, without clear evidence that Jones kept np his ferry withir 
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and long within the period of forty years, we should hold, June, 1845. 
that he could not build a bridge at the place, much less au- Goin, 
thorise the defendants to do so. v 

It can hardly be necessary to say, that the claim set up un- — 
der an alleged order of the County Court in favor of Murray 
himself cannot be sustained ; for we can receive no evidence 
of the order, but the minute of it in the record, and it is ad- 
mitted there is none such. If one had been made and was 
omitted by the clerk, there would be a ready way to supply 
the omission. But there has-been no action upon neg: 
even if it appeared to have been made; and the act of 1806, 
which allows a bridge to be built instead of keeping the ferry, 
can only apply to a ferry, actually existing and in use at the 
time of substituting the bridge for the ferry. 

Neither can the defendants derive an authority to byild the 
bridge from the establishment of a public road to the river, on 
each side of it, supposing, even, that the river itself would 
thereby be made a part of the highway. In the first place 
these defendants do not appear to be the overseers of those 
roads, nor to be acting by the consent of the overseers, But 
the overseers themselves would not, under a mere order laying 
out a road and appointing overseers, be authorized to build a 
bridge over such a stream as this. The act, s. 14, and 15 di- 
rects an overseer to build causeways and necessary bridges 
“through swamps and over small runs, creeks, and streams,” 
and authorises him to cut poles and other timber to enable 
himto comply with the duty of making and repairing the 
bridges and causeways. It is apparent, that only such brid- 
ges are meant as can be conveniently built by the overseer and 
his hands in the time ordinarily employed in working on the 
road. And when the overseer and hands cannot convenient- 
ly make it, the courtis to contract forthe building at the 
charge of the county s. 22, or contract for the building of a 
toll bridge by a grant of tolls tothe builder, at the rate or for 
the terms agreed on s. 26. A fair construction of the act there- 
fore requires, that, in cases where the overseer and hands can- 
not, as-a duty, be required te build a bridge, the order of the 

A5 
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June, 1845 court is proper and necesssary to justify the building of the 

““Suun ridge or the establishment of a ferry; and the appoint 

__,.¥ ment of overseer is nomore an authority to bnild a bridge 

Harkins. in such a case than it would be to set upa ferry. Before a 
bridge can be built over a large stream, interfering, as it may, 
with the rights of the owners of ferries or other bridges, the 
public mind must be consulted ; and, in this respect, the 
public mind is, by the statute, kept by the County Court. It 
may, moreover, be mentioned, that in the case of the Newburg 
Turnpike v. Miller, 5 John. C. C. 101, a public highway had 
been laid out, which embraced the free bridge; yet that did 
not help the defendants, and the bridge was closed. 

Upon the whele, therefore, we hold very clearly, that the 
projected acts of the defendants are unauthorised, and, if per- 
petrated, would be highly mischievous to the public, and inju- 
rious to the plaintiff; and that the injunction was properly 
continued to the hearing. And we direct this to be certified to 
the Court of Equity. 


Per Cuorntam, Ordered to be be certified accordingly. 
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JOHN H. HAUGHTON & AL. vs. LEVIN LANE & AL. 


It is a general rule, that gifts by will, to take effect at an indefinite period, will June, 1845 
be considered as vesed at the death of the testator ; and, if there be a ten- 
ancy in common, with a clause of survivorship, the death of the testator is, 
in general, the cra to which the survivorship refers. © 
This genera) rule, however, is subject to be controlled by the intention of the 
testator, when it is clearly expressed in the will; bat the court will not, ap- 
on doubtful expressions, depart from the rule. ; 


The case of Cox v. Hogg, 2 Dev. Eq. 121, ched and approved. 


Cause removed from the Court of Equity of Chatham coun- 
ty, by conseit of the parties. 

The bill is filed to procure a division of certain property, 
bequeathed to the plaintiff, Eliza Alice, together with others, 
by the last will of Thomas Hill, deceased. By his will, 
Thomas Hill devises, as follows : “I give and bequeath to my 
four daughters, to wit, Maria, Margaret, Susan, and Eliza 
Alice, (or the survivors of them) to them and their heirs fore- 
ver, (at the death of my aforesaid wife) my plantation Hail- 
bron, in the County of Chatham, and my -house and lot on 
Market street, in Wilmington, to be equally divided between 
them. I am aware, that I have only a life estate in the said 
house and lot in Wilmington aforesaid, it being maiden pro- 
perty, yet there being an understanding, between my wife and 
myself, and trusting she will not object to this disposition— 
I have made it. Though in case she should think proper to 
give the aforesaid house and lot in Wilmington, as aforesaid, 
to any one of my sons, it is my desire, that the lands bequeath- 
ed by me to him, should be equally divided among my daugh- 
ters, heretofore mentioned, or the survivor or survivors of them 
It is my will and desire, and I wish it understood, that my 
wife have the entire use and benefit of my Hailbron planta- 
tion, in Chatham aforesaid, during her life, as also my house 
at Hyrnham, and one hundred acres ofcleared land, most con- 
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Junie, 1845. tiguous to the same, if she should wish to cultivate it separ- 


Haughton 
v 
Lane. 
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ately.” There is no other devise, that bears immediately up- 
on the question raised by the pleadings. The bill sets forth, 
that at the time of the death of Thomas Hill, the four daugh- 
ters were alive, and that Maria intermarried with William H. 
Hardin, of Fayetteville, and Susan with William D. Mosely, 
then of this State, and that said Maria and Susan died during 
the lifetime of the widow, Mrs. Susannah Hill, each of them 
leaving several children, who are alive, and that Mrs. Hill has 
since departed this life. The bill claims, that by the terms of 
the devise to the four daughters, those only are entitled to its 
benefit, who were in being at the termination of the life estate, 
and that es Maria and Susan died before the period, though a- 
live at the death of the testator, their children are not entitled 
toany portion: But that it 1s tobe divided between the plain- 
tiffs and the defendants, Margaret, one of the daughters, hav- 
ing married the defendant, Levin Lane, and Eliza Alice, the 
plaintiff, John H. Haughton. 

To this bill a demurrer is filed for the want of parties. The 
demurrer was, by the judge below, sustained, and the bill dis. 
missed, and the case brought here by appeal. 


Badger for the plaintiffs. 
Iredell for the defendants. 


Nass, J, Weconcur with his Honor in opinion, that the 
bill cannot be sustained. From no part of the proceedings 
do we learn, with distinctness, whether Mrs. Hill dissented 
from the will, nor is it at all important it should have been 
stated, except as it might have sustained the statement made 
by the testator, and assisted in elucidating his intentions. It 
is not without some difficulty we have satisfied our own 
minds as to the true construction of the devise, to the four 
daughters, as to the time when it vests. It is a general rule, 
that gifts by will, to take effect at an indefinite period, will 
be considered as vested at the death of the testator. 2d Mad. 
Ch. 18. 11th, 489. Gaskell v. @arman, and if there be a 
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devise in common, with a clause of survivorship, as in this June, 1845 
case, the death of the testator is, in general, the era to which ) saghton 
the survivorship refers. Cor v. Hogg, 2 Dev. Eq. 121. This — v 
general rule, however, is subject to be controlled by the inten- — 
tion of the testator, where it: is already expressed in the will, 
but the court will not, upon doubtful expressions, depart from 
the rule. Gaskell v. Harman and Innes, Mitchell v. Mitchell, 
6 Ves. 461. In this devise, there is no precise and definite period 
fixed by the words used, at which it shall take effect. And 
according to the rule cited, it vested in the four daughters, or 
to such of them as were alive at the death of the testator, but 
not to be enjoyed until the death of their mother, Mrs. Hill.— 
Is there any thing in the will to control this operation of the 
rule? On the contrary, do not the provisions of the devise 
show such to have been the intention of the testator? The 
words are, J] give to my four daughters, (and to the survivors 
of them) in a parenthesis, to them and their heirs, forever, (at 
the death of my wife), &c. The most that can be claimed, in 
behalf of the construction which the plaintiffs contend for is, 
that it is left uncertain to which period the testator intended 
to limit the vesting of the devise, whether to that of his own 
death, or tothat of his wife; and we have seen, that doubtful 
and uncertain expressions, from which an intention can only 
be inferred, are not sufficient to set aside the general rule. But 
we think, from these expressions, it was the intention of the 
testator only to postpone the time when his bounty was to be en- 
joyed by the devisees. This construction is strengthened by 
the fact, that it is only through this devise, the widow can 
claim a life estate in the Hailbron plantation, and thereby in- 
terpose her interest between the vesting and the enjoyment of 
the remainder of the daughters. Again : the testator gives to 
his four daughters, Ais house and lot on Market street, in Wil- 
mington, and then proceeds to say, that it was his wife’s pro- 
perty, and he had only a life estate in it, but that there was an 
understanding between them touching it, and expressing a 
confident trust that she would not object tothe disposition, he 
had made of it. But he provides, if she should give the house 
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June, 1845 and lot in Wilthington to one of his sons, that then, the land 
Pw which he had devised to that son, should be equally divid- 
vy ed among his daughters, or the survivors of them. The 
Lane. devises to his sons of land are immediate; and it was 
evidently his intention, that, if .his wife dissented from the 

will, and gave the house to either of the sons, the daugh- 

ters should have the land given to that son, as the son himself 

would have had it, and the survivorship there mentioned is 
evidently confined to the time of his death. We take it for 
granted, as the bill is silent on the subject, that the widow did 

not dissent, but took under the will what was left her. We 

are therefore of opinion, that as all the daughters survived the 

testator, they all took a present vested interest, and upon the 

death of Mrs. Hardin, and Mrs. Mosely, their children succeed- 

ed to their respective shares: That they have an interest in 

the fund sought to be divided, and ought to have been parties 


to the bill. 


Per Curiam, The demurrer is sustained, and the bill 
distnissed, and as we are satisfied, 
that the bill was brought simply to 
ascertain to whom the property be- 
longed, no costs are allowed to'either 
party ; each will pay his own costs. 
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OSMOND F, LONG & AL. vs. JOHN BARNETT & AL. 






As one, when he is about becoming a surety with others, may stipulate fora June, 1845. 


separate indemnity from the principal io hitiself, and the co-sureties would 
only be entitled to a surplus after his reimbursement ; so, afier two persons 
have become sureties for a common principal, they may, by agreement be- 
tween themselves, renounce their right to take benefit from any securities 
they may respectively obtain, and each undertake to look out for himeelf, 
exclusively, for an indemnity from the principal, or for contribution from 
another co-surety. 

When a surety files his bill against a co-surety for contribution, and the latter 
sets up an agreement, which is a bar to the former's claim, that agreement 
must be proved at the hearing, It cannot be the subject of reference to the 


master. 
‘The cases of Moore v. Moore, 4 Dev. 358. Moody v. Silton, 2 Ired. Eq. 382.— 
Winborn v. Gorrell, 3 Ired. Eq. 117, and Williams v. Helme, 1 Dev. Eq, 151, 


cited and approved. 


Cause removed from the Uourt of Equity of Orange coun- 
ty, at the Spring Term, 1845, by consent of the parties. 

The following appeared to be the facts of the case, as pre- 
sented by the pleadings and proofs: 

John McMurray became indebted to the Bank of the State 
of North Carolina, in the sum of $12,900, and, in July, 1837, 
gave a promissory note therefor, with William McMurray, one 
of the plaintiffs, John Barnett, the defendant, and one Samuel 
Mitchell, as his sureties. The principal, John McMurray, 
then died ; and his executors gave a new note to the Bank for 
the debt with the same sureties. Samuel Mitchell removed to 
Mississippi ; and, after certain payments had Leen made by 
John McMurray’s executors, and a payment by the defendant 
of $500, the Bank sued William McMurray and Barnett, and 
between them the debt was paid. The bill is filed by Wil- 
liaui McMurray, O. F. Long, J. Webb, and J. W. Norwood, 
and states that the estate of the principal debtor is insolvent 
and that all the assets were exhausted in the payments made 
on the debt by the exevutors, and that Samuel Mitchell, after 
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June, 1845. his removal to Mississippi, became insolvent and died there, 


Long 
v 
Barnett. 


and that there has been no administration on his effects in this 
State ; and further, that the payments made by the piaintiff, 
McMurray, exceeded those made by the defendant on the 
debt, and therefore, that the defendant is bound to contribute 
towards the satisfaction of the same, so as to make their loss 
equal, as co-sureties. 

The bill then states, and the answer admits, that the plain- 
McMuarray has assigned by deed to the plaintiff Long, all his 
demand on and against the defendant in the premises, in trust 
to secure and satisfy certain debts, which said William Mc- 
Murray owed the other plaintiffs, Webb and Norwood. The 
prayer is, that the defendant may be declared liable to contri- 
bute, anddecreed to come to an account in the premises and 
to pay to the plaintiff, Long, such sum as may be found due. 

The answer states that the defendant, before July 29th, 1839, 
paid in part of the debt out of his own funds the sum of $500, 
and that there remained a balance of $10,604, for which the 
Bank then took a judgment: ‘That of that sum the plaintiff 
McMurray paid, on the 15th of June, 1840, the sum of $4,- 
878 50 only ; and that the residueof the debt was paid by the 
defendant: That the payments made by the defendant before 
that day, and interest thereon up to that day, and the sum paid 
on the 15th of June, 1840, together, amounted to the sum of 
$6,332 ; which is an excess of $1,453 50, above the sum so 
paid by William McMurray. The answer states, that soon 
after John McMurray’s death, it was apprefiended that his es- 
tate would not be able to pay the debt, and that the loss would 
fall on the sureties ; and that at his own expense, the defend- 
ant went twice to Mississippi to see Mitehell!, (who also had 
tunds of J. McMurray’s in his hands) and obtain from him 
the means of paying the debt; and that he received from him 
the funds that reduced the principal, after discharging the in- 
terest, to $11,104, on the 29th of July, 1839, which were ap- 
plied accordingly for the benefit of William McMurray and 
himself; that in December, 1839, the bank pressed the. pay- 
ment of the judgment; and that upon the communication 
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thereof to these two parties, they, William McMurray and the June, 1845 
defendant, came to an agreement that they should divide the |... 
debt and each one be liable for his half, and that if the defen- 
dant would immediately satisfy to the Bank the sum of $5,000. 
part of the debt, and supposed to be about his half, and endea- 
vor to obtain indulgence to William McMurray for’ his half, 
the said William McMurray would undertake to pay that half; 
and that they came to the further agreement, that, in case such 
arrangement should be made, the defendant should be at lib- 
erty to obtain from Mitchell or from John McMurray’s estate.in 
his hands, or otherwise, such sums as he could, and apply 
them to his, the defendant’s, own use, until he should be in- 
demnitied, and that, if there should bea surplus after reim- 
bursiug the defendant, then, and in that case only, was Wil- 
liam McMurray to claim any part thereof. ‘The answer then 
states, that the defendant immediately obtained a discount at 
the Bank for $5,000, and applied the proceeds, and other cash, 
to discharge that much of the debt, and thereby procured in- 
dulgence to William McMurray, until June following; and 
that potinn « the expiration of 90 days, he paid his said note for 
$5,000 

The answer then admits, that at different periods from the 
13th of March to the 25th of December, 1840, the defendant 
received from Mitchell various sums, amounting altogether to’ 
$3,482, and from John McMurray’s effects in Mississippi, 
$2,500; and the defendant claims to retain them by way of 
reimbursing the monies so paid by him, either under the agree- 
mént before mentioned, or because in law he had, after the pay- 
ments made by him, a separate demand in respect thereof, 
against the estate of the principal, and also against the co- 
surety, Mitchell, and the plaintiff, William McMurray, had no 
just claim to participate therein. 

The answer denies that Mitchell died insolvent, according 
to the defendant’s information and belief, and says that the as- 
sets are sufficient to pay thirty or forty per cent. of his debts, 
including his debt to the estate of John McMurray. The an- 
swer also denies, that John McMurray’s estate is insolvent ; 

B5 


Barnett. 
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June, 1845 as it has a claim against the estate of said Mitchell for a sum 
tae between $8,000, and $12,000 ; of which the proportion there- 
v_ of above mentioned, may be recovered by due diligence. 

Bamett. ‘The answer states, that Mitchell was indebted to the defen- 

dant upon other transactions, to the amount of $19,000, and 

insists that he hath a right to apply to the satisfaction of that 

demand in the first place, so much of the money received from 
Mitchell. 

The answer also states, that William McMurray, at the 
time he made the assignment to the plaintiff Long, and before, 
was indebted to the defendant for money paid for him as his 
surety ; and insists that he could not make the assignment, 
unless subject to the deduction ot the defendant’s said demand 
for money paid, or which the defendant was liable for as his 
surety. ‘The answer also states, that by a prior deed, W. Mc- 
Murray assigned all his demands against the estate of John 
McMurry and Mitchell, or accounts of the sums paid by him 
in the premises, to a trustee to secure certain debts to the de- 
fendant and others ; and insists that those claims must be sat- 
isfied before the plaintiffs can claim any thing under the as- 
signment to Long. 

The answer was replied to, and the cause set down for hear- 
ing and transferred to this court. 


Venable and J. H. Bryan for the plaintiff. 
E. G. Reade and Iredell for the detendant. 


Rurrtn, C.J. As one, when he is about becoming a sure- 
ty with others, may stipulate for a separate indemnity from the 
principal to him, and the co-sureties would be only entitled to 
a surplus after his reimbursement, Moore v. Moore, 4 Dev. 
358 ; so, there can be no doubt, that, after two persons have 
become sureties for a common principal, they may by agree- 
ment between themselves renounce their right to take benefit 
from any securities they may respectively obtain, and each 
undertake to look out for himself exclusively for an indemni- 
ty from the principal, or for contribution from another co-sure- 
ty. Butthe defence fails in this case, because the defendant 
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has not established the alleged agreement between W. Mc- June, 1845 
Murray and himself. It behooved him to establish it on the Tong 
hearing, and he cannot ask, that it should be made, in part,the _v 
subject of the inquiry before the Master, which, otherwise, is 
a matter of course in cases of this nature. For the alleged 
agreement is, in its nature, a bar to the right of contribution, 
and, therefore, to a reference in order to take the accounts, that 
may be necessary to exhibit the advances by each of the co- 
sureties, the sums reimbursed to them, and every other matter, 
that is requisite to the ascertainment of the sum to be contri- 
buted by the one surety to the other. Consequently, the exis- 
tence of the agreement cannot be made a point of the refer- 
ence, but must be disposed of before a reference can be direct- 
ed. As the defendant has given no evidence of the agree- 
ment, it must be declared that he has failed to establish it. 

It follows, that the usual inquiries must be directed, includ- 
ing all the dealings as mentioned above and in the pleadings, 
and the sums received by the defendant as mentioned in the 
answer, or that may be established by the plaintiffs ; so that it 
may appear, how much one of these parties is in advance more 
than the other. The points made in the answer, as to the de- 
fendants’ right to seek satisfaction,’after he had paid one-half 
of the debt from the principal or from Mitcheil, as for a sepa- 
rate demand, or as to the application of the payments received 
from Mitchell to other debts due to the defendant, or as to his 
right, if any thing should be found due from him to William 
McMurray, to retain the same in satisfaction of other demands 
the defendant has against William McMurry in the first place: 
Those points, we say, will more properly come up when the 
report shall be made, ascertaining all the facts involved in 
those positions. At present it would be premature to give any 
precise instructions to the Master, seeing that those are all 
proper points of fact for an inquiry, and they do not distinctly 
appear in the pleadings or evidence. But without making 
any specific declaration thereon, but merely in aid of the Mas- 
ter, we may properly state, that there can be no doubt, that the 
assignment to the plaintiff Long can operate only to transfer 
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June, 1845 the balance due to the assignor from the defendant. If Wil- 


v 


liam McMurray were to sue the defendant for this demand, 
the defendant would be entitled to a deduction or set off for 


Baraett. such sums as William McMurray owed to him; and he can- 


not give to his assignee a right for more than he could, him- 
self, recover. Winhorn v. Gorrell, 3Ired. Eq. 117. Moody 
v. Sitton, 2 Ired. Eq. 382. Nay, even if the defendant 
had not actually paid the debts for which he was the 
surety of William McMurray, yet upon the insolvency of 
William McMurray, the defendant was, in respect of his lia- 
bility as his surety, entitled to retain for his indemnity any 
debt he owed William McMurray, and the latter could not as- 
sign to another creditor, nor even to one for value then paid, 
his demand on the defendant. Williams v. Helme, 1 Dev. 
Eq. 151. So, a prior assignment of this demand to a trustee 
for the defendant, and others will be entitled to the preference, 
as far as the debts thereby secured remain unsatisfied. 

As to the application of the money received from Mitchell, 
the rule is, that it is to be made according to the direction 
given by Mitchell at the time of payment, if any were given 
by him, either expressly or to be cullected from circumstances, 
But if none such were given, then the defendant hath the 
right to apply those payments. 

It must not be supposed, that the court has passed over, un- 
observed, the circumstance, that after the death of John Mc- 
Murray, his executors gave a note for the debt, with the same 
sureties ; and that they are not parties to this suit, nor charg- 
ed and admitted to be insolvent. Prima facie, by giving 
such a note, the persons who were the executors made the 
debt their own ; but, clearly, both the sureties now before the 
court considered it otherwise, and treat the executors in the 
pleadings in this cause, as not binding themselves, but only 
giving a note as executors for the purpose of keeping the debt 
afloat, apparently for the benefit of delay to the sureties. For 
the answer admits, that notwithstanding the new note, it was 
understood, that the sureties would be obliged to pay the debt, 
and that it would be mostly their loss. Hence, neither the 
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bill nor the answer so much as mention who were John Mc- June, 1845. , 
Murray's executors, but merely state, that the executors gave 

the note after the death of the testator,on which the judgment __v 
was taken ; and no objection taken on this point at the bar.— Some 
As to the insolvency of John McMurray’s estate, though not 
distinctly admitted to be absolute, it is sufficiently admitted to 

send the case before the Master. ‘The answer states, that the 

estate is partially inso) vent; and the only thing suggested against 

entire insolvency, is the supposition, that it has ademand of 
$10,000 or $12,000 on Mitchell’s estate, and that the latter 

estate is further supposed able to pay some dividend on its 

debts, according to the laws of Mississippi. From the nature 

of these admissions, the question of the solvency of John Mc- 
Murray’s estate can only be ascertained, if the parties insist on 

it, by taking accounts of the estates of John McMurray and 
Mitchell, in order to ascertain the extent of their insolvency, 

which to some extent is admitted. Therefore, there must be 

a reference to the master to take all the accounts involved in 

the cause, with directions to state such special matters as the 


parties may require. 


Per Curiam, Decree accordingly. 





2. If the defendant denics that : 


INDEX. 


ACCOUNT STATED. ¢ 
ly Where a bond has been given $ 
on the settlement of an account $ 
and the obligor complains of er- i 
rors in the account stated, he ; 


can only be relieved upon aclear { 2. 


exhibition of such errors. Red- 
man v. Green, 


~>**s ee 


~ 


there is any, error, as far as he } 
knows, and avers that the stated ‘ 
‘aecount was left, in the posses- ! 
sion. ofthe plaintiff, the latter : 
must either produce the account, { 
or prove its loss, itscontents, and 


the-errors complained of bid. 
54 


» ACQUIESCENCE. 
. Afather, having a number of } 
children, by deed conveys more } 
than half of his estate to his'son } 
A. Afterwards the father makes, ; 
by deed of settlement, an equal ; 
division of all his estate (includ- , 
ing what had been conveyed to } 
A.) among all his children, at ; 
the execution of which A.,whose } 
deed was not known to the oth- ; 
er children, is present, and he $ 
assents thereto, as well-as to the ; 
actnal division subsequently ; 
made by trustees appointed by ; 
the deed of settlement for that ; 
purpose. Held, that A. could } 
not in equity set up his prior 
deed in opposition to the settle- 
ment so made by his — 
C 


¢ 


Especially could he not do 30 
when, at the time of such —4 
ment, he purposely con 

the existence of the prior deed 
to himself. Sasser v. Jones, 19 
M. became entitled in 1792, un- 
der her deceased husband's will 
to a life estate in certain slaves, 
with remainder after ber death 
to her four children, W., A., R. 
and E. A, died before 1810 
leaving surviving her a husband 
and three children. R. died in- 
testate in 1810, undet and 
without issue, leaving. as his next 
of kin his mother, bis two broth- 
ers, W. and E. and the three 
children of his sister A. Seon 
after the death of R., his mother 
M. relinquished to her surviv- 
ing children, and to the husband 
aud children of her daughter A. 
her life-estate in eight of the 
slaves bequeathed to her by her 


-husband’s will—and these eight 


slaves, together with two others 
belonging to the estate of R. 
were then divided between the 
sons W. and E. and the children 
of A., the husband of A. assent- 
ing. ‘The negroes so divided, 
were always afterwards, from 
1810 up tathe filing of this bill 
in 1841, iteld in severalty by the 
said parties,/according to the 
said division, and claimed and 
enjoyed as their own. M., the 
tenant for life, died in 1839.— 
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Held, that the children of A.,¢ 


who were then infants, but are } 
now adults, not objecting to the ¢ 
said division, it must, accompa- 
nied by the long possession un- } 
der a claim of — right, be { 
binding u parties, altho’ 
at the vine i was made there 
was no. administration on the es- 
tate of the intestate R., nor on 
the estate of A., and that the 
parties can now, since the death 
ot M., only claim a division of 
the remainder of the slaves, in 
which she had a life estate.— 
Love v. Love, 104 
See Fraups, &c. Enrrigs. 


AGENT AND PRINCIPAL. 
1. The authority of an agent to 
collect a note or bill, does not 
authorize him to indorse the note 
or bill, either in the name of his 
principal; or on his account. 
Hines v. Butler, 307 
2. Much less is an agent authori- 
zed to endorse another paper for 
the debtor, to enable the latter to 
raise money to pay the debt to 
the principal. Ibid. 307 
3. Before an agent can insist that 
his principal has adopted, as his 
own, acts, which the agent had 
no authority to do, it is necessa- 
ry to shew that the principal 
was fully apprised of all the 
facts and circumstanstances at- 
tending the transaction. Ibid. 
307 


ANSWER. 

1. Silence in an answer as to any $} 
matter charged in the bill does } 
not amount to an admission of ! 
the fact. Lunn v. Johnson, 704 





INDEX. 


2. When an answer is believed to 
be designedly defective, for the 
purpose of imposing on the plain- 
uff the burthen of proving what 
the defendant is, in conscience, 
bound to admit,the proper course 
is to except to the answer and 
compel the defendant to put in 
acomplete one. Ibid. 70 

3. When in justification of con- 
duct, not eqnitable, charged in 
the plaintiff’s bill, the defendant 
alleges that the plaintiff had im- 
properly pleaded at law the stat- 
ute of limitations to some of his 
claims, it is incumbent on him 
to show that it was unconscien- 
tious in the plaintiff to avail him- 
self of such plea. Ibid. 70 

4. Wher a bill states a fact, which 
is in the defendant’s own knowl- | 
edge, he must answer positively, 
and not as to his. remembrance 


or belief. Radcliff v. Alpress. 
556 


5. But as to facts not within his 
knowledge, he must answer as 
to his information and belief, 
and not to his information or 
hearsay merely, without statin 
his belief. Ibid 55 

6. When he answers he hath neith- 
er knowledge or ti:formation,his 
belief is unimportant, and he 
need not state it. It is sufficient 
for him to state, that he does not 
know, nor has he heard or been 
informed of the facts charged in 
the bill, save by the bill itself. 
Tid. 556 

7. An answer made by a principal, 
upon the infermation of his a- 
gent in the wiatters in contest, 
which information he avers he 
believes to be true, is clothed 





INDEX. 


with all the authority, and has ¢ 


all the effect, of one made upon ; 
the al knowledge of the 
defendant. Ibid. 556 
8. ofeint ay defendant — the 
int uity on the facts on 
which it is founded, but sets up 
an equity in himself of a distinct 
nature and counterbalancing that 
of the plaintiff, he must sustain 
his answer by proofs. Lyerly 
v. Wheeler, 599 
9. An answer, after replication, is 
not evidence for the defendant, 
except as it is made so by dis- 
coveries called for in the bill, 
and which are responsive to di- 
rect charges or special interroga- 
tories. Ibid. 599 


APPEALS. 
Where a plaintiff in Equity is en- 


titled to a judgment pro confes- 
$0, atid the court below refuses 
to grant his motion to that ef- 
feet, this is such an interlocuto- 
ry order as the judge may per- 
mit him to appeal from. Gov- 
ernor Vv. Ral. §& Gas. Rail Road 


Company, 471 
APPOINTMENT. 

1. Where a feme covert has mere- 
ly a power to appoint by an in- 
strament in the nature of a will, 

, the person she nominates in such 

“-an instrument as her executor, 
is not such in the usual accepta- 
tion of the term, but is merely 
an appointee in trust, in the first 
place for her creditors, and, sec- 
ondly, for those to whom she di- 
rects the property togo. Leigh 
v. Smith, 442 

"2. The appointees of property, § 
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which a feme covert has a right, 

under marriage articles, to ap- 

point to any person she thinks 

proper, are trustees for her cred- 

itors in the first instance. ine 
3. An executor, or.ali ap in 
the nature of an executor, is not 
bound to plead the Statate of 
Limitations, nor can the legatees 
or ulterior appointees compel 
him to do so. bid. 


ARBITRATION AND AWARD 

Where a party referred matters in 
contest between himself and an- 
other to arbitration, and, after 
the award was made, he had full 
time and opportunity to examine 
it, and then gave his bond for 
the amount awarded i 
him, he cannot afterwards have 
relief upon the ground of errors 
in theaward. Equityis no more 
bound to take care of those, who 
can take care of themselves and 
will not, than is a court of law. 
Sharpe v. King, 402 


ASSETS, EQUITABLE. 
Since the act of 1830, Rey. Stat. 
ch, 43, sec. 15, lands devised to 
be sold for the paymeht ofdebts 
are equitable assets, and the pro- 
ceeds are therefore to be applied 
to the payment of debts as, and 
in the order, the will directs, 
and, if there be not a sufficien- 
cy to pay a!l the debts of a par- 
ticular class, they are to be ap- 
plied to all the of that 
class part passu, “whether due 
by bond, simple contract or o- 
therwise, saving the preferences 
that may arise from specific liens 
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for any particular debts. Hen-¢ BRIDGES AND FERRIES. 


derson v. Burton, 259 
ASSIGNMENT. 

1, One who purchases of A. a cov- 
enant of B. and takes an assign- 
ment of it, without notice of an | 
equitable defence, which B. had, 
is still bound by the same equi- ; 
ties to which a was subject. 
King v. Lindsay, 77 

2, It is the duty of the assignee of 
an unnegotiable paper to make 
enquiries of the obligor, and, if 
he does not, he takes it subject 
to all the equities against the as- 
nan. Ibid, 77 

3, lf the obligor, upon such en- 

quiry being made, misintorm the ; 
or if he acquiesce in } 

the assignment, and delay for a ; 
long time to bring forward his } 





equity, such conduct might re- 
lieve the assignee from such e- 


unity. Ibid. 77 
a distributive share in an in- 
testate’s estate consisting of } 
slaves, must be assigned by wri- } 
ting in the same manner that the 3 
slaves specifically must be, yet } 
after a delivery of the negroes } 
to the donees, their division of ! 
them, and the consequent pos- 
session by each of the parties in 
severalty for nearly thirty years, 
this possession must be held ad- 
verse to, and wil! bar te donor; 
or would authorise the presump- 
tion of a gilt in writing or any 
thing else requisite to support it. 
Love v. Love, 104 
See Sates py Decree of Court. 


BANKS. 
See EvipENce. 


oe eee ee eee eee 


4. 


See eee) eee eee eee ee ee oe 
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1. An individual cannot, of his 
own authority, establish a free 
bridge or ferry across a stream, 
so as to impair the profits of a 
toll bridge or ferry authorized 
by the County Court and alrea- 
dy erected and used by another 
individual. Smith v. ores, 

13 

2. The property insucha franchise, 
though granted for the benefit of 
the public, is private in the indi- 
vidual grantee, and he may not 
only sue at law to recover dam- 
ages for an infringement, but e- 
quity will enjoin an unauthori- 
zed interference with his rights. 
Ibid. 613 

. The County Court is the sole 
judge of what the convenience 
of its county requires in relation 
to roads and bridges, and can 
take such order in relation to 
them, as, in its discretion, it may 
see fit. Ibid. 613 

4, Where the person, claiming an 
exclusive franchise to a road or 
ferry, cannot shew the original 
order granting it, but shews that 
he and those, under whom he 
claims, have enjoyed it for more 
than forty years, and that the 
County Court has fixed the rate 
of toll on it, his title to it cannot 
be disputed. Ibid. 613 

. The fact of the County Cows 
fixing a rate of toll, is, perhaps, 
conclusive evidence, that the 
bridge or ferry was established 
by the County Court, the proper 
authority, according to our act 
of Assembly, Rev. Stat. c. 104, 
s. 1, for settling and establishing 
roads and ferries. Ibid. 613: 
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6. Forty years’ omission, by the¢ recovery. Pazion v. Rhea, 218 
owner of a ferry, to furnish the ; 2. A party to a contract, as where 
public with the service due from } one partner purchases the intera 


him, must amount to asurren- } 


der of his right to the exclusive 
franchise, Ibid. 613 
7. The Act of 1806, Rev. St. ch, 
104,s. 28, which ‘allows a bridge 
to be built instead of keeping a 
ferry, can only apply to a ferry, 
actually existing and in use at 
the time of substituting the 
bridge for the ferry, Jbid. 613 
8. When a public road is laid ont, 
the overseer is only required to 
construct such causeways and 
bridges as can conveniently be 
doneby the hands allotted to him, 
in the time ordinarily employed 
or required in working on a pub- 
lic road. Ibid. 613 
9. ‘Bridges over a large stream, or 
ferries, must be established by 
the County Court. Ibid. 618 


CONTRACTS. 

1. A. being entitled to one-sixth 
of certain undivided negroes, 
and B. to two sixthsof the same, 
it was agreed between them by 
parol, in the year 1803, that if 
A. would permit B. to use and 
enjoy his one-sixth during B.’s 
life-time, A. should be entitled at 
B.’s death to the whole of the 
three-sixths. B. accordingly 
kept A.’s one-sixth till his death: 
Held that this was a valid con- 
tract—that, being executory, A. 
did not convey an absolute in- 
terest in his one-sixth to B. by 


giving him a life estate, and that ; 


suit being brought within three 
years after B.’s death, the statute 





of limitations was no bar to the 4 


est of his co-partner, cannot have 
relief in equity upon.the ground. 
of a false representation by the 
vendor, when he had an oppor- 
tunity of knowing the truth or 
falsehood of the representation 
complained of.» Crowder vv. 
Langdon, 476 


. As to a mutual mistake in mat- 


ters of fact, the general rule is, ,. 
that an act done or a contract 
made under such mistake is re- 
lieved in Equity. Ibid. 476 


4. But where the means of infor-+ 


mation are alike open to both 
parties, and when each is pre- 
sumed to exercise his own judg- 
ment, in regard to extrinsic mat- 
ters, Equity will not -reli¢ve-— 
Ibid. 


. In like manner, when the facts 


are equally unknown to both 
parties, or when each has equal 
and adequate means of 

tion, or when the facts are doubt- ° 
ful from their own nature, in 

every such case, if the party has 

acted with good faith, a Court 

of Equity will not interpose,— 

Ibid. 476 


5. When each party is. equally in- 


nocent, and there’ is no conceal- 
ment of facts, mistake or igno- 
rance is no foundation for equi- 
table interference. Ibid. 476 


7. The principle is settled, that, 


where the intention is manifest, 
a Court of Equity will always 
relieve against mistakes.in: 

ments, as well in the case of a 
surety as of others. Butler v. 
Durham, 589 
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8. A. agreed with B, that, in con- 4 


sideration of a certain sum, he 
would convey to B. a certain 
tract of land, and the age 0 
money was secured notes 
payable in three years. It was 
further agreed, that B. should 


take possession of the premises, 


and should pay, annually, for 

three years, a certain portion of 

the crop; and if B. paid for the 
land by such annual instal ments, 
in three years, the deed in fee 

was to be given ; if not, the an- 

nual payment was to be consid- 

ered as rent, and at the end of 
the three years, the land was to 

be surrendered by B. Held, 

that if the annual payments a- 

mounted at the expiration of 

Sour years to the price originally 
to be given for the land, 

the bargainee claiming that they 

should be so applied, although 

the bargainor insisted that the 

payments should be considered 

only as payments of rent, the 

bargainee was entitled to a con- 

veyance of the premises. Wells 

v. Wells, 596 

9. The time mentioned in the con- 
tract for completing the purchase 
of land, is not usually consider- 
ed in a Court of Equity, as of 
the essence of the contract. J- 
bid. 596 


CORPORATIONS. 

. Under the Act of Assembly, 
Rev. Stat. ch. 26, directing how 
service of process shall be made 
on a corporation, the service on 
the president or other officer of 
a corporation may be in the 


. 
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sides, or in the one which is his 
official residence, and where he 
carries on and attends to the bu- 
siness of the corporation. Gov- 
ernor v. Ral. § Gas. Rail Road 
‘Company, 471 


2. And, per Nasu, J. if the service 


of a process upon an officer of 
“the corporation be not made in 
the proper county, but the sher- 
iff returns it executed, stating on 
whom it has been served, the 
corporation can only take advan- 
tage of the irregularity in the 
service by a plea in abatetnent. 
Ibid. 471 


COVENANTS, MUTUAL. 


Where A. covenanted to deliver to 


B. a quantity of corn, and B., in 
consideration thereof, by a sep- 
arate covenant, executed at the 
same time, contracted to deliver 
to A.a quantity of bacon, aud 
A. having failed to perform his 
covenant, sued B. at law upon 
his (B.’s) covenant—Held that 
the two covenants growing out 
of the same contract, and execu- 
ted atthe same time, are to be 
taken together and regarded as 
one instrument; and B. not be- 
ing able to defend himself at 
~ was entitled to relief against 
is covenant in Equity. i 
v. Lindsay, “ay ‘tt 


CREDITORS. 


See ExscuTors anp ApmMInNtis- 


TRATORS. 


DEEDS IN TRUST. 


1. A. makes a deed in trust to sat- 


isfy his creditors. Thedeed re- 


county in which he actually re-4 cites that A. owed. several debts, 
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which are specified by the names + 


of the creditors and his sureties. 


It states tou that “he is indebted } 


also to other persons whom he 
cannot now specify,” and further 


recites that “he is desi . 
saving harmless the above fam 
ed sureties and paying @ : y 


just debts, as well others as 
above named, and of providing 
for his wife, &c.” He then con- 
veys his property in trust, that 
out of the same the debts above 
named shall be first paid and the 
sureties should be saved harm- 
less, and the remainder &c. shall 
be applied to the sole use and 
benefit of his wife—Held that, 
under thedirections of this deed, 
all the creditors, as well those 
particularly named, as those not 
named, came in equally. Mal- 
colm v. Purnell, 86 
2. Adeedin trust was made for 
the purpose of securing or satis- 
fying a number of debts—among 
others one debt is described as 
being a debt due “to Lucy F. 
Jinkins for about the sum of 
$1000 on account of the guar- 
dianship of John Blacknall 
the sai F. Jinkins.” 
t appeared afterwards, upon the 
settlement of the guardian ac- 
counts, that the sum actually 
due to Lucy F. Jinkins, at the 
time» of the execution of the 
deed, was $1,481 99 cents— 
Held that the whole of this a- 
mount was secured by the deed, 
and not merely the sum of $1000. 
Canaday v. Paschall, 178 


DEVISES AND BEQUESTS. 


‘ 





1. A’ testator bequeathed certain 


> 


445 


his wife for life, and 
po og to ’ 


s that are not given away 
this my last will, shall, be e- 
quaily divided between W. E. 
ro Held that the remain 
der ia the negroes given. to th 
wife for life passed_by this T 
uary clause to W. E. and 
Jones v. Perry, 


2. As to personal estate, a residua-° 


ry clause carries only ¢ 
thing not disposed o} 
thing that turns 


disposed of. Ibid. “200 


3. A testator who wasseized in fee 


in his own right of two-thirds of 
a tract, and seized of the other 
third in right of his wife dur 
y y ted pe and also 

of personal property, as 
follows : “give and bequeath 
to my wife during her natural 
life, the whole of my landed and 
personal property. And. after 
the death of my wife the whole 
of the lands and personal pro- | 
perty (except the slave 

to be sold, and the money arisin 
from the sale to be equally divi- 
ded between my sons and h- 
ters.” Held, that the testator 
did not intend to include in his 
devise the lands he held in nght 
of his wife. Smith v. Mc An 


ry; 
4. When land is directed by a will 


to be sold, after the death of one 
to whom it is devised for life, 
and the money arising from the 
sale to be divided among certain 
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ulterior devises, Equity treats ¢ 
the land as personalty, and, if; 
one of those devisees should dic 
beiore the expiration of the life 
estate, his or her share of such 
proceeds, being a vested interest, 
would go to his personal repre- 
sentative, and be disposed of as 
personal property. Jbid. 204 
. When a wil! does not direct, in 
express terms, by whom a sale of 
lands, directed to be sold, is to 
be made, it is in the power, and 
itis the duty of the executors, 
who qualify, or the survivor of 
them, or of the administrator 
with the will annexed, to make 
such sale. Ibid. 204 
. A testator bequeathed certain 
slaves to his son A. for life, and 
at his death to his son, if he ar- 
rives to the age of maturity, but 
if A. should have no son or this 
son should not arrive at maturi- 
ty, then to be equally divided be- 
tween B.and C. Held that this 
was a vested legacy in remain- 
der to B. and C., subject to be 
divested on the happening of the 
contingency mentioned in the 
will. And if that contingency 
should not happen, the interest 
would pass to the personal rep- 
resentatives of the ulterior re- 
mainder man. Lewis v. Kemp, 
233 

7. A testator, by his last will, be- 
queaths among other things, as 
follows: “It is my will, that my 
negroes aud stock be kept on the 
plantation, whereon I live, un- 
til my son Kinchen attain the 
age of 21 years. Item—I give 
to my son Joshua, $1000, to be } 
raised from the farm. Item--J 4 


888888 
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give and bequeath to my three 
daughters, Maria A. Guyther, 
Harriett Jane Tuylor, and 
Charity D. Taylor, and my 
son Kinchen, to be equally di- 
vided betwen them, my negroes, 
when my son Kinchen arrives 
to the age of 21 years. Item-- 
It is my will that the residue of 
my estate of every description, 
belong to my son Kinchen Tay- 
lor.” Held, that the three daugh- 
ters and the son took vested and 
equal interests under the bequest 
of the negroes. Guyther v. 
Taylor, 323 


8. In construing a beqnest, there 


is a leaning always in the court 
towards vesting, if the expres- 
sions be ambiguous, and the in- 
tention doubtful. Jbid. 323 


. In respect to gifts of personal 


estate by will, the law is, that 
the word when, is a word of con- 
dition, and imports, that the time 
“when” the legatee is to receive 
the bounty, is of the essence of 
the donation, unless there be 
some other expression to explain 
it, or some provision in the con- 
text to control it. Jbid. 323 


10. A direction in the will, making 


a disposition of the property un- 
til the time specified, is such a 
provision as will control the 
general rule. So, also, the ex- 
pression in the will, “to be e- 
qually divided between them,” 
is equivaient to the expression, 
“payable,” or “to be paid,” in 
explaining the words “ when,” 
&e. Ibid. 323 


ll. A devise to A. and “if she 


dies leaving no issue,” then “ to 
my children, B. C.’: &c., will op- 
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and profits after that time. Fer-% 
rand vy. Howard, © 381 } 
19. A-testator devised all his pro- 
petty to his wife for life, and af- ; 
ter her death, his. property, ex- 
cept his lands, to be divided -a- } 
mong his three daughters. He ; 
then difects. as follows: “ After } 
the death of my wife, as atore-; 
said, ‘it is fier my will and de- 
sire, if there should not be. pro- 
- and effects, exclusive of } 
nds, sufficient to make to } 
the amount of $370 each, that } ; 
my son Henry pay out of his } ; 
portion, what will be- sufficient } f 
for the purpose.” He devised 
his'‘lands to be, equally divided { 
between his, sons, Joseph and } 
Henry.. Henry’s interest in the } 
land was sold under an execu- 
tion against him— Feld, thavup- } 


on a deficiency of the personat § $2: 
estate, after the death of the wife, ; ' 
to pay the daughters $370 each, | 


— legacies ‘were a lief upon ; 
land devised to Henry, and 
th purchaser, ata sale under an ; : 
execution againstHenry, bought + 
them subject ‘to. that lien.-- Py 
Hedgespeth v. Puryear, 
bequest of hen seventh } ne 
part-of all the balance of my } 
negroes and stock,” is a speerfic 
legacy, and, upon the death of } 
the legatee in the lifetime of the } 
testator, as well as a pecuniary + 
legacy to the same person, be- § 
comes a part of the residue, and } 
will pass under a residuary 
clause: — Johnson. v. Johnson, ; 
, 426 : 
21.A testator, after having given } 
several legacies, bequeathed the ; 
residue of his estate, +‘ not dis- 4 
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” 

posed of; to his wife and her six 
children, to be equally divided 
between. them and their heirs, 
share and share alike.” .A., one 
of the six children, died in the 
lifetime of the testator. Held, 
that this bequest was not to the 
children, as a class, but as if 
each had been particularly nam- 
ed; and as each was entitled.to 
only one-seventh, that share 
could not be enlarged by the 
death of one in the lifetime of 
the testator. Held, therefore, 
that the share of A., having so 
lapsed, was entirely undisposed 
of, and belongs to the next®fkin 
of the testator and his widow, the 
latter being entitled in such case 
-by, the express terms of the act 
of 1836. (Rev. St. c. 121, s, 12.) 
Ibid. 426 
22. Where..astestator in his will, 
after giving’some small legacies, 
gave to-his wife “all his estate, 
be it real, personal or perishable,” 
and by a-codicil devised to his 
wife a Jeasehold estate in the 
town of Salem, for his wife |“ to 
inherit and - Keep «in ion 
apogee life, and to | 

of as she pleases, under the rules 
and regulations of she. town of 
Salem”-- Held, ‘that, whatever 
might be the effect of the provi- 
sions of the codicil) if.it stood a- 
lone, yet even if that did. not 
give the wife the absolute inter- 
est in-the leasehold estate, as the 
estate would then remain undis- 
posed of, after the death of the 
wife, she would be entitled to it 
under the general residuary 
clause in the will. , Fishel v. 
Hage, 5ly 
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23. A testator devised as folldws: + 


«T will and bequeath to my eld- 
est son, Samuel, my two tracts 
of land, lying on both sides of 
McCulloch’s Creek, in the North 
West of Charlotte Town, and 
the half of the house 1 live in, 
and also one negro, &c. 1 
also give unto my second son, 
James, the other half of the 
house | live in, and the lot it is 
built upon, with other appurte- 
nances thereunto belonging, and 
my lot at the east side of the 
Spring Head. Held, first, that 
by the devise of a house, the 
land’on which it is situated will 
generally pass, unless a different 
intention can ‘be collected from 
the will; but, secondly, thatthe 
intention of the testator ‘was, to 
give Samuel one-half, of sthe 
house, and, by necessity,’ i 
ground occupied by: thatch 

and to give to James wee 

half of the house, and* all Yo 
remainder of the lot and@ppnr-. 
tenances. Will “x Mce- 
Combe, et 450 
24. testator lee: evised 
as fOrlows, after having Ziven™ 
negro girl to his daaghter, Mary: 
* Palso will and appoint, that if 


atiy one of the said children } 


shall or do die before of age or 
— the ve lawful heirs 

cone of eis bodies and are 
cone Sef age, that, in that case, $° 
what is then fotnd of their leg- 
acy, shall go or be given to the 
next one or two that is living, 
and equally divided between the 
a living ; if but ove surviving, 


the whole.” | Held that 


the word « legacy,” as hereused, + 


a 





‘. 


4 


' -“ Vanhook, 
27. Mone other legacies, 
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referred to both the real aud per- 
sonal estate, and that,upon the 
death of James, under age-and 
without issue, all his property 
went to his surviving bfother 
and sister. Ibid. 450 
25. A bequest of a chattel om 
for life, and after, A’sudéath 
does, upon the 
ecutor, vest thé leg 
the remainder im Bo® Bs 
Howell, i ee 7 
26. A ig Y y bis: 
wife a large 
personal Loe ’ Matt 
ral life, and pepe 
A. The wife died 
time of the testator : a. 
the legacies to the wife did not’ 
lapse by her death, butdhat on 
the death of the testator, they. 
“vested immediately in@the  re- 
mainder man. Riéhmond v. 
7. ee 


ae 
tator"Bequeathed > certain “megro 
women and their. childreg— 


They had ‘children 
of the execution of 
several born afterwatds and b 
fore the death ‘of the: 
Held, that these after born | wy 
dren did not pass under this: be- 
quest, but that they re : 
undisposed of by the will. Jbid: 
 s iy $81 
28. Some of these negroes *ndis- 
posed of:by the .yill had*been 
riaced by the testator in his: life- 
time in. the a of ene 
his. sons, 
tintil the testator’s death — 
that there being. only a partial 
in this could dot be con- 
st ‘advance so.as to 


jand 


oe 
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entitle such son absolutely to the 


negroes on the testator’s death, ; 
under the provisions of the Act 
of Assembly, Rev. Stat. ch. 37, 
sec.47. ‘T'o constitute such an 
advancement, there must be an 
entire intestacy of the parent. 
id. 581 

29. The testator bequeathed a desk 
with all ‘that was in it—Held, 
that, by this bequest, all that was 
found in the desk at the testa- 
tor’s deatli, whether there at the 
time of making the will or plac- 
ed there subsequently by the tes- 
tator, passed to the legatee.— 
Richmond v. Vanhook, 581 
30. It isa general ruie, that gifts 
by will to take effect at an inde- 
finite period, will be considered 
as vested at the death of the tes- 
tator; and, if there be a tenan- 
cy in common, with a clause of 
survivorship, the death of the 
testator is, in general, the era to 
whieh the survivorship refers. 
hton v. Lane, 627 

31. This ral rule, however, is 
subject to be controlled by the 
intention of the testator, when it 
is clearly expressed in the will : 
but the court will not, upon 
doubtful expressions,depart from 
the rule. bid. 627 


DIVORCE. 
See MarriaGes. 


DONATIO MORTIS CAUSA. 

1. Adonation causa mortis can- 
not be by deed, without delivery 
of the thing, even where the 
death of the party takes face. 
Smith v.. Downey, 268 

2. Where there is no delivery of ; 
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the thing, nor any intended to 
be made, nor any dominion over 
the thing intended to be parted 
with, by the donor during his 
life, the gift is not good as a do- 
nation causa mortis. Ibid. 268 
3. Adonation causa mortis can- 
not take effect, if the party reco- 
ver from the illness under which 
he isthen laborirg. Jbid 268 
. Where A. oe to die, en- 
dorseed npon a bond due to her 
for $900, that B. was entited to 
$600 out of it, but made no de- 
livery of the bond, and after- 
wards recovered from her then 
illness, held that this was &n in- 
valid gift. Ibid. 268 


EMANCIPATION. 
See ParTIEs. 


ENTRIES. 

1. The act of Assembly of 1842, 
c. 35, does not give a preference 
to lapsed entries, made since the 
Ist of January, 1836, over ju- 
nior entries, on which the time 
for the payment of the purchase 
money had not expired, »Bry- 
son v. Dobson, ~ 138 

2. An entry-taker cannot appoint 
a deputy. nor can the acts of one 
in the capacity of a deputy be 
rendered valid by the subsequent 
acquiescence ofthe entry-taker 
in what he hasdope. Mazwell 
v. Wallace, 593 


EVIDENCE. 

. It is in general no objection to 
a witness that he is the agent of 
the party who offers him—more 
especially is it no objection when 
the object of his evidence is 
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to prave the payment of money 


by the principal to himself. ; 
Ward v. Griffin, 150 } 
2. Merely signing @ paper as an ; 
instrumentary witness, creates i 
neither a legal nor a natural pre- 
sumption, that suck witness 
knew the contents of the paper. 
Hill v, Johnston, 432 ; 
3. Inacase between two parties on 
a money trangaction, where the } , 
testimony seems to be nearly ‘ 
balanced, the determination may } 
be safely placed upon the want ‘ 
of preponderating proof on the § é 
side, upon which the error rests, 
and upn an exhibition in that 
party of a deficiency of the due 
caution, which prudence requires 
him touse. McLean v. Shu- 
man, 457 
A.A bank, that pays money to any 
person, as a Joan, without any 
written check or receipt, and es- 
pecially paysthe money Oof-one 
man to another, without taking 
something to charge him, ought 
to lose it, unless the facts can be 
unquestionably established. I- 
bid. 3 457 
5. A clerk of a court has no right 
tocertify a record and thereby 
authenticate it under his private 
vseal. Butler v. Durham, 589 
6; A guardian bond is nota record, 
and, belorgit can be read as evi- } 
dence it * case, it must. be 3 
proved like all other bonds. FE} 
bid. 589 } 
See Practice AND PLEADING. 


EXECUTIONS. 
An execution binds equitable in- : 
terests and rights of ion } 





,of mortgages, only from the time 3 
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of the issuing of the execution, 
and not from its teste. Hall v. 
Harris, . 


EXECUTORS AND apa. 
ISTRATORS.. 

1. Where an account is ordered to 
be taken of the administration of 
an estate, the, com he 
should makea statement ” “ 
bonds, notes, or gother. 
for debts exhibited) b ‘tho. 
ministrator as part 
and the admini 
some special 
the contrary; hasia. fight 
liver over these tothe parti 
terested, with ‘a, proper ind 
ment or other authori, to eel 
lect them, as a part of the assets 
in his hands. Hester v. Hester, 

9 


+2. "Fhe court will not charge ar: 


. administrator. al interest on 
moneys and 
kept for the: ‘oeuebe. ms eg 
tuts que be 
plain proof i 
such collection 
bid. ewe 5 is os 

3. Nor will. the court: ‘take a rest 
in the account, so as to charge 
interest on both the simpical 
and interest, found to be a bal- 
ance due from the administra- 
tor upon an wccoumttaken, when 
the suit -vas afterwards, continu- 
ed for the purpose of making 
new patties, , Jbid. , 9 

4 An administrator with. the will 
annexed, in his account with the 
residuary legatees, is entitled to 
t interest from the probate 
of the will on ale then pay- 
able, and interest two years 
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on a iegacy, where po time is* 
prescribed tor its payment. Jbid. 


5. Where in a suit by an adminis- 
tratoraPith the will annexed, a- 
gainst the legatees for a settle- 
ment of the estate, it is stated in 
the bill and admitted by the an- 
swers, that the widow of the tes- 
tator had dissented from the will, 
and, under a decree of a compe- 
tent court, had received her full 
share of the estate, the adininis- 
trator cannot be allowed a credit 
for any alleged balance due the 
widow beyond the amount spe- 
cified in that decree. Ibid. 9 

6. Counsel fees paid by an admin- 
istrator fairly, and on account of 
the estate, are to beallowed him 
in his settlement. Jbid. 9 

7. A testator having a suit pend- 
ing, which he had instituted to 
recover certain slaves he had 
purchased and for which he had 
partly paid; directed his execu- 
tor, if the slaves should be re- 
coVered, to sell them, and, out of 
the»proceeds, pay the remainder 
of the purchase money, and the 
surplus, if any be left, to his 
wife and children. ‘The execu- 
tor suffered the suit, which was 
against the vendor, to abate, and 
surrendered all right to the 
slaves, upon receiving back what 
had been paid by his testator, 
and the bonds still remaining 
unpaid for the residue of the 
purchase money. eld, that, 
before the legatees could recover 
the slaves from the execntor, or 
from the vendor, against whom 
the suit at law had been brought, 
they must shew that they had 4 
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been injured by some fraudulent 
act or improper dealing of the 
executor with the other party. 
Jones v. Loftin, 136 


. An administrator, who honestly 


defends © suit, is to be protected 
by the judgment obtained against 
him per testes and ininvitum, 
although the claim, on which 
the judgment was founded, may 
have been unjust. Smith v. 
Downey, 268 

But where an administrator 
manages a suit against himself, 
is personally concerned in in- 
terest with the plaintiff and suf- 
fers a judgment to be obtained 
without the examination of any 
testimony, such judgment shall 
irot be received as evidence that 
the debt was due and that he was 
bound to discharge it. Ibid. 268 


10. An executor or administrator 


hus no right to apply to a Court 
of Equity for its advice, when 
he claims the legal title, and an- 
other also claims the legal title. 
‘The decision belongs to a court 
of law. Ferrand v. Howard, 


381 


11. Where an administrator suf- 


fers a debt, which is really due 
from the estate, to be recovered 
from him by a person not pro- 
perly entitled to it, though while 
the judgment is uggeversed, he 
will be protected in paying it out 
of the personal estate, yet it 
forms no ground for a claim of 
the admiuistrator against the 
heirs, as for money disbursed by 
him for the benefit of the estate 
beyond the personal assets he 
had received. Newsom v. New- 
som, 411 





INDEX. ° 


12. An administrator can Lave no ; 


claim against ihe heirs for his } 
commissions, though he may } 
have expended all the personal { 
estate in the payment of debts. 
Ibid. All} 


his duty so to do) before he as- 


sents to or delivers a legacy to a 3 


tenant for life of chattels, require } ‘ 
such legatee to sign an invento- ¢ 
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while the crop was under culii- 
vation ; Held, that the executor 
was justified in pursuing the 
same course as to such crop, and 
in paying the proc to the 
slaves. Waddill v. Martin, 562 


13. An executor may, (and it is } 16. But this must be done bona 
fide, and like the paraphernalia 


allowed to a wife, the amount 
paid over must be proportioned 
io the estate and condition of the 
deceased. Ibidy 562 


ry of the chattels, admitting their } 
reception, and that he is entitled $ +17. A creditor may; “bya. proper 
to them only for life, after which { bill, obtain accounts,of- -real 
they will belong to the person; and persorial estates. de- 
in remainder. Howell v. How- ceased debtor, and a decree for 
ell, 522; payment of fis debts outof the 
14. A testator devised to hisdaugh- ! proper fund. Martin v. Hard- 
ter, Jane, a negro woman, and; ing, 603 
to such children as Jane might ¢ 18. But, if he chooses to goon at 
thereafter have, the issue, of the; law, and has the plea of “ fully 
negro woman that mightebe ; administered,” found against 
thereafter born. ‘The executors ; ‘ him, or confesses it, there is no 
assented to the legacy—and,@f-$ ground for relief as against the 
terwards, Jane had two children, f executor or administrator, in e- 
and the negro woman had issue, quity,* to ‘set, aside the: verdict 
two boys, which were taken by 3 ‘ and judgment* therean} where 
Jane’s husband out of the limits } , the executor. ator 
of this State, and have never} has been @oilty of Merfratd in 
been returned— Held, that the; misrepresenting theeaiateof the 
executers were not responsible? assets. Ibid. 603 
for their loss—that their assent } See APPOINTMENT® ' 


to the legacy to Jane vested the ; , 
FEME COVERT. 


legal title in those in remainder, } 

whenever the contingency 31. Property in the hands ofa 
should happen, and that the ex- | trustee, for the sole and sepa- 
rate use of a féme covert and 


ecutors therefore had no further } rt anc 
control over the property. Ache- ; subject to her absolute disposi- 
; tion, "will be held liable in a 


son v. McCombe, 554 
15. Where a planter had been in} Court of Equity for any debts 
she may contract, with an un- 


the habit of permitting his slaves } 

to cultivate patches of corn, cot- $ derstanding, express or implied, 
ton, &c. and of Selling the pro-}  thatthey are to be paid out of 
duct and payifig: over to them ; ; such property. . Frazier. v. 


‘the proceeds, and where he died 4 -Browenlow, 


; 
‘ 
: 
‘ 


Wis. 


: 





bod 


2. To constitute a copiveyance to+ 


a trustee for a married woman, 
one for her sole and separate use, 
no technical language is neces- 
sary. But it must appear une- 
quivocaliy on the face of the in- 
strument, to the satisfaction of 
the court, that the intention was 
to exclude the husband from any 
interference With the property 
conveyed. Heathman v. Hall, 
4l4 
3. Where a conveyance was made 
to a trustee of certain negroes in 
trust “for the entire use. bene- 
fit, profit and advantage of” the 
feme covert—Held, that, by 
these words, a sole and separate 
estate in the property was con- 
veyed to her. Ibid. 414 
See HusBanp anv Wire. WILLs. 
APPOINTMENT. 


FERRIES. 
See Baripces ann Ferries. 


FRAUDS AND FRAUDULENT 
CONVEYANCES. 

1. A voluntary conveyance of land, 
before our Statute of 1840, ch. 
28, though for the meritorious 
purpose of providing for a wife 
or children, was, by the Statute 
27 Eliz. c. 4, fraudulent and 
void against a subsequent pur- 
chaser for a fair price, whether 
the purchaser had notice or not 
of the prior conveyance. Free- 
man v. Fatman, 81 

2. Even where the contract of pur- 
chase is exectitory and the pur- 
chaser is informed of a prior 
meritorious settlement, that set- 
tlement is a nullity as against 


Sie li ttette te te te te te te te tn a 
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: 
‘ 


the purchaser, who has a right¢ 


INDEX. 


to call for the leguk title. Ibid. 
81 


3. Interests, gained by one person 
by the fraud of another, cannot 
be held by him, otherwise fraud 
would always place itself be- 
yond the reach of the Court. 
Harris v. Delamar, 219 

. An instrument, obtained by 
fraud or imposition on the part 
of the father in behalf of his in- 
fant children, must be set aside 
in Equity. Jbid. 219 

When a bill is filed by a father, 
as the next friend of his child- 
ren still infants, to carry such an 
instrument into effect, the court 
will dismiss the bill at his own 
costs. 

. Where a bill is filed by an ad- 
ministrator for the purpose of 
setting aside a deed executed by 
his intestate, on the ground that 
it was given to defraud creditors, 
he is estopped from shewing 
that it was fraudulent, although 
he alleges that he was himself 
one of the creditors intended to 
be defrauded. Coltraine Vv. 
Causey, 246 

. Where a woman, who was a- 
bout to be married, made a vol- 
untary conveyance of all her 
valuable property, on the the day 
before the marriage, without the 
assent or knowledge of her in- 
tended husband, to ason by a 
former marriage, and it was u- 
greed that this conveyance 
should be kept secret ; Held that 
a Court of Equity will consider 
it a fraud npon the expected 
rights of the husband, and will 
declare it void against him#Lo- 
gan v. Simmons, 487 


~} 
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8. Such a fraud can only be re-¢ gave credit to the son to a large 


lieved against in a Court of E- 
quity, because, at law, the con- 
veyance, being good against the 
wife, is also good against the 
husband, who claims through 
her. Ibid. 487 
. Whether, if a woman, during 
the course of a treaty of mar- 


riage, make, without notice to ; 


the intended husband, a convey- 
ance of any part of her proper- 
ty, such conveyance would ia 
itself be fraudulent, queere? Ibid. 

487 
10. It certainly would be fraudu- 
lent, if designed to deceive the 
intended husband. Ibid. 487 
11. A knowledge of the facts shewn 





clearly to exist in the husband 
after the marriage, and acquies- 
cence in any thing done under 
the conveyance, cannot purge 
the fraud and set up the convey- 
ance, but it would be evidence 
tending to shew a communica- 
tion of the facts before the mar- 
riage. Ibid. 4S7 


GIFTS OF SLAVES. 

. The act of 1806, Rev. Stat. c. 
37, sec. 17, excludes all parol 
proof of the gift of a slave, of 
every sort, or to any purpose, in 
the Courts of Equity, as well as 
the Courts of Law. Overby v. 
Harris, 253 

. Therefore, where the plaintiff 


alleged that, the defendant had j 


assured him, and also told divers 
other persons, that he had given, 
though not by deed, certain 
slaves to his son; that upon the 
faith of these representations,the 





plaintifis, who were merchants, < 


amount, and took as a security, 
a deed in trust on the said ne- 
groes, executed by the son; 
thatthe son afterwards died in- 
solvent, and praying that, unless 
the defendant would pay their 
demand, the slaves should be 
surrendered up to satisfy the said 
trust: Held, that such parol ev- 
idence of a gift from the father 
to the son, could not be received 
for any purpose, that the slaves 
still belonged to the defendant, 
and were not subject to the debts 
of the son, and that therefore 
the bill must be dismissed. If 
the plaintiff was deceived by 
fraudulent misrepresentations of 
the defendant, his remedy was 
atlaw. Ibid. 253 


GUARDIAN AND WARD. 


. The court will never undertake 


todictate to the guardian of a 
ward to whomthe shall lend 
money, nor how long he shall 
lend it to a particular person.— 
The investment of the ward’s 
money are in the gtjardian’s dis- 
cretion, as they afc upon his res- 
ponsibility. Gary v. Cannon, 

64 


. An infant’s action at lawon a 
bend due to him by his pornos 
is not even suspended by such 
guardianship, and the infant 
inay sue on it by his next friend ; 
but, even if suspended, the sus- 


pension would not work an ex- 
tinguishment of the debt, but 


would cease with the rdian- 
ship, as in the case of a debtor 
administering on his creditor’s 
estate. Winborn v. Gorrell 117 
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3. Certainly in a Court of Equity + 
such an extinguishment would 


HUSBAND AND WIFE: 
1. The real estate of a deceased 


See Ev1vence. 


not be permitted, but every se- 
curity necessary for the satisfac- 
tion of the debt would be kept 
on foot, against any act of the 
dcbtor himself. Ibid. 117 
4. A. being indebted to certain in- 
fants, of whom B. was the guar- 
dian, agreed with B. that he 
would give his note to C. for a 
debt which B. owed the latter, 
and accordingly did so, taking 
from B. a discharge for the debt 
due to his wards for that amount: 
Held, that C., having no notice 
of this arrangement between A. 
and B., was not responsible to 
the wards for the amount so re- 
ceived from A. Hill v. John- 
ston, 432 


. Where a guardian gives several 


sucéessive bonds for the faithful 
discharge of his trust, the sure- 
ties on each bond stand in the 
relation of co-sureties to the 
sureties on every other bond; 
the only qualification to the rule 
being,that the sureties are bound 
to contribution only according 
to the amount of the penalty of 
the bond, in which each class is 
bound. Jones v. Hays, 502 
6. A guardian, having personal 
surety fora debt due to his ward, 
may exchange that personal, for 
real security ; and, if he does it 
bona fide, he is not responsible 
to his ward. And if this real 
security should prove insuffi- 
cient, the ward cannot resort to 
the sureties in the original bond 
for the debt. Christman v. 
Wright, 549 
Parties. 
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person was sold under our act 
of Assembly for a division a- 
mong the heirs. ‘The land was 
sold and the money put at inter- 
est under the direction of the 
court,and a considerable amount 
of interest accrued from the in- 
vestment. One of the heirs be- 
came a fime covert after the 
sale and investment. Held that, 
on her death, without having 
had issue and under age, her 
surviving husband was not en- 
titled to any part of the princi- 
pal, but was entitled to her share 
of the intetest, accrued during 
the coverture, in his own right, 
and to her share of the interest, 
accrued before the coverture, as 
her administrator. Mebane v. 
Yancy, 


2. Where a husband intends by a 


bill in equity to impeach a mar- 
riage agreement made between 
him and his wife, before mar- 
riage, she must be a party defen- 
dant to the bill, and not be join- 
ed with him as a plaintiff. Hale 
v. Gauze, 114 


3. Where the plaintiff has an equi- 


table title to a tract of land, the 
legal title to which is in the 
heirs of a person deceased, and 
the plaintiff’s wife is one of those 
heirs, he cannot have a decree 
against her to compel her to join 
in the conveyance of such legal 
title. Womble v. Cheek, 405 


4. When he dies, his representa- 


tives may file a bill against her, 
or,when she dies,he may file a bill 
against her real representatives, 
to obtain her legal title. /6. 405 
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5. If A. devise personal chattels to +3. A. having a judgment at Jaw 


B. for life, and after the death of 
B. to C., and dies, and the exec. 
utor assents to the legacy, and 
C. is a married woman, the leg- 
acy is a legal vested interest, 
and may be soid by the husband, 
though he may die, leaving his 
wife C. surviving him, before 
the expiration of the estate for 
life. Howell v. Howell, 522 
6. A husband, however, cannot 
assign his wife’s equi/able inter- 
est in a chattel, in which she has 
not the right of immediate en- 
joyment. Ibid. 522 
See Fraups anp FRAvUDULENT 
Conveyances. MarriaGe.-- 
Wits. ApporinTMENT. 


IDIOTS. 
See LunaTics AND IproTs. 


INJUNCTIONS. 

1. On a bill for an injunction and 
relief against a judgment at law, 
when a fact in issue between the 
parties, as, for instance, the de- 
livery of a deed has been deter- 
mined by the verdict of a jury 
and judgment of the court of 
law between the same parties, 
the Court of Equity will not, un- 
Jess under peculiar circumstan- 
ces, re-try it. Sasser v. Jones, 

19 

2. According to the rules of a 
Court of Equity, an injunction 
to restrain proceeding with an 
execution is a mandate t2 the 
creditor, not to the officer, and 
the person to be restrained there- 
by should be made a party to 
the proceedings. Beam v. Blan- 


aguinst B., a contract was made 
between them, by which, as B. 
understood it, he was to pay the 
amount on a note or bond due 
by A. to another person. B. 
accordingly so paid the amount 
and had a credit endorsed on 
the note of A. for the amount of 
the said judgment. But A. de- 
claring his understanding to be 
that B. was to pay the whole a- 
mount of the note which was 
gteater than that of the judg- 
ment, and alleging that he claim- 
ed no benefit from the credit 
which had been placed on the 
note, issued an execution on his 
judgment, whereupon B. obtain- 
ed an injunction. Held, upon 
these facts appearing in the bill 
and answer, that the court would 
not dissolve the injunction upon 
motion, but would continue it 
until the hearing. Dalrymple 
v. Sheppard, ‘ yn 
4. Ona motion to dissolve an in- 
junction, every thing is to be pre- 
sumed against the defendant, in 
respect of any matter, to which 
he could answer directly, and 
has not so answered. Sparks 
v. Spurgin, 153 
. A Court of Equity will not sup- 
port an injunction against an 
undonbted creditor, who has es- 
tablished his debt at law, merely 
upon the ground that there were 
other transactions between the 
parties, on which, possibly, there 
may be a sum of money coming 
to the party obtaining the in- 
junction. Ibid. 153 
6. A strong inference will be drawn 





ion, 59 3 


. against a plaintiff in an injunc- 
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tion bill, from vagueness in its? 


statements, and from suppres- } 
sions on matters peculiarly with- { 
in the plaintiff's knowledge.— } 
Ibid. 153 } 
- On the hearing of a motion to } 
dissolve an injunction, the de- 
fendant is the actor; and altho’ 
the contents of his answer are 
generally to be taken as true, it 
must fully meet the plaintiff’s | 
equity—there must be no eva- 
sion, no disposition shewn to 
pass over the material allegations 
of the bill—and it a reasonable } 
doubt exist in the minds of the § 
court, whether the equity of the 

bill is sufficiently answered, the 
injunction will not be dissolved 
but continued to the hearing. 
Miller v. Washburn, 161 
8. Where money alone is the de- 
mand, the common law security $ 
js the person of the debtor, nor $ 
will Equity go farther—but ; 
when property is in contest a ; 
Court of Equity will, when the } 
circumstances authorize its in- { 
terference and when its aid is } 
invoked, secure the property it- $ 
self during the existence of the ; 
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controversy. Ibid. 161 

9. Especially will the Court of E- 

quity in this State, in analogy to } 
the practice of the Courts of ; 
Chancery in England in cases } 
of waste, exercise this preserva- + 
tive power, where the property } 
in contest consists of slaves, and } 
retain the possession of the slaves } 
until the cause is finally dispos- $ 
ed of. Ibid. 161; 
10. When the equity of a bill is } 
not denied by the answer, but a } 


INDEX. 


ed to repel or avoid it, the injunc- 
tion which had been granted, 
shou!d not be dissolved upon the 
answer, but should be continued 
tothe hearing of the cause.— 
Lyerly v. Wheeler, 170 


11. It is an established rule, that, 


where an injunction is applied 
for to stay proceedings at law 
ona money bond, the plaintiff 
must agree to give the defend- 
anta judgment at !aw and be 
bound by order to bring no writ 
of error. Nelson v. Owen, 175 


12. In the case of the erection of a 


mill dam, a Court of Equity will 
not interfere by injunction, un- 
less it be shewn that it will be a 
public nuisance, or, ifit will be 
a private nuisance only to an in- 
dividual, unless it manifestly ap- 
pears, that so great a difference 
will exist between the injury to 
the individual and the public 
convenience, as will bear no 
comparison, or that the erection 
of the dam will be followed by 
irreparable mischief. Bradsher 
v. Lea, 301 


13. The general rule is thata court 


of equity takes no jurisdiction 
in cases of mere trespass, not 
even by granting a temporary 
injunction. Jrwin v. David- 
son, 311 


14. Thereisan established excep- 


tion, however, inthe cases of 
mines, timber and the like, in 
which cases, injunctions will be 
granted to restrain the continued 
commission of acts, by which 
the substance of the estate is 
destroyed or carried off. _ 

11 


new equity is thereby introduc- 415. But when the plaintiff, seek 
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ing an injunction in such cases, + 


claims to be the legal owner of 
the property, he must shew that 
he has established his legal title 
by the judgment of a court of 
law; or, that he is prosecuting 
his suit at law, and the injury, 
which he will sustain by the 
actsof the defendant before he 
can obtain judgment, will be ir- 
reparable—and in the latter 
case, the court, in continuing 
the injunction, must make such 
order as will ensure the speedy 
determination of the suit at law. 
Ibid. 311 
16. A court of equity will not try 
the legal rights of parties to real 
estate. Ibid. 311 
17. Ifthe plaintiff be a mortgagor, 
and the defendant a mortgagee, 
who alleges there is still a sub- 
sisting claim for a debt upon the 
mortgaged property, though an 
injunction may be granted to 
stay a wanton or improvident 
waste of the mortgaged estate, 
by the mortgagee, who has taken 
possession, yet the plaintiff must, 
before he entitles himself to re- 
lief, bring into court the amount 
due, or profess himself willing 
todoso. Ibid. 311 
18. Except in a few excepted cases, 
‘on the coming in of the answer 
to an injunction bill, the court 


will not permit the plaintiff to : 


file additional affidavits for the 
purpose of contradicting the an- 
swer. Gentry v. Hamilton, 

376 


tory tothe Judges; and forms 
no ground for dissolving an it- 
junction, after the defendant has 
appeared and put in his answer 
Smith v. McLeod, 

390 


to the bill. 


20. Itisa rule in Equity, on the 


subject of injunctions, that, 
where, by the answer, the plain- 
tiff’s whole equity is denied, and 
the statement in the answer is 
credible, and exhibits no attempt 
to evade the material charges of 
the bill, the injunction will be 


dissolved. Nharpe v. King, 


21. Where, toabill praying for an 


injunction, the defendant admits 
the equity, but seeks to get rid of 
it by setting up an equity of his 
own, the injunction must be 
continued to the hearing. Kerns 
v. Chambers, 576 


22. Our Act of Assembly, Rev. 


Stat. ch. 32, sec. 12, limiting the 
time, within which injunctions 
shall be granted to stay execu- 
tions on judgments at law, does 
not apply to cases where the 
cause for the injunction origina- 
ted in the conduct of the de- 
fendant after the rendition of the 
judgment. Ibid. 576 


INSOLVENT DEBTORS. 


. If a debtor, who has been ar- 


rested upon a ca. sa. Obtain his 
liberty by the act or consent of 
the creditor, the debt is satisfied 
in Jaw, and the creditor can no 
longer proceed against that per- 





19. The act, directing that injunc- ; son or any other for the same 
tions shall issue but within four; dedt. Hawkinsv. Hall, 280 
months after the rendition of a ; 2. But where the person arrested 
judgment at law, is only direc- 4 has given bond under the Insol- 
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vent debtors’ act, appears at? 
court accordingly, is surrender- } 
ed by his sureties, and is per- 
mitted afierwards to go at large, } 
simply because no judgmeut of } 
imprisonment is praved against } 
him, the debt is not discharged. } 
Ibid. 280 ; 
3. A debtor, after his arrest upon + 
aca. sa. may transfer his pro- 
perty, bona fide for the purpose ; 
of discharging any debts he may { 
think proper. King v. Trice, ? 
568 } 
4. A bill cannot be filed to obtain } 
satisfaction of a debt out of the } 
debtor’s property, while the cre- 
ditor isproceeding at law against ; 
the debtor’s person by a ca. sa. 
Ibid. 568 


INTESTATE’S ESTATE. 
See AssiGNMENST. 


JUDGMENTS QUANDO. 
1. In the course of legal admin- 
istgation, a judgment quando 
does not alter priorities between 
debts so as to give one of inferi- 
or dignity, on which such judg- 
ment had been taken, a _prefer- 
ence before a debt of higher 
dignity notsued on. Hender- 
son v. Burton, 259 
2. But where the debts are of the 
same dignity, that, on which 
there isa judgment quando, 
must be preferred to that on 
which there is no judgment. 
Ibid. 259 
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LEGACIES. 
See Devises anv Beavests.— 
Donattro Mortts Causa. 
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INDEX. 


LIEN. 
A vendor of a chattel has no 
lien upoa the chattel for the un- 
paid purchase money. Beam 
v. Blanion, 59 


2. Nor has the surety of the ven- 


dee of a chattel any such lien. 
Ibid. 59 


3. A. contracted with B. for a tract 


or 


of land and gave two bonds for 
the price, one for $1,000 and 
one for $500, B. giving a bond 
to convey the title to A. when 
the price was paid. OB. after- 


wards surrendered the bond for 
$500 to A. and died, the other 
bond being unpaid and no title 
conveyed, and transferred the 
bond for $1,000 to his infant 
grandchildren, to whom A. was 
appointed guardian, giving the 


usual guardian bond. A., af- 
terwards, conveyed this land to 
a trustee for tle purpose uf pay- 
ing certain debts, and died insol- 
vent: Held, that the infants were 
stili entitled to hold this land as 
a security for the bond of $1000, 
in preference to the creditors se- 
cured by A’s deed of trust, and 
that it was just and proper they 
should do so, before resorting 
to the sureties in the guardian 
bond. Winborn v. Gorrell, 117 


. Until an actual conveyance, tfh- 


der a contract for the sale of 
land, the estate is a security for 
the purchase money analogous 
toamortgage. Ibid. 117 


. Atestator devised his land to 


his wife for life, and then devis- 
ed as follows: “I give and de- 
vise the land, after the death of 
my said wife, to my nephew J. 
A. and his heirs, he paying to 
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itiy two other iephews, 11. G.¢ LUNATICS AND IDIOTS. 
A., as they respectively arriveat } 1. An inquisition, which merely 
the age of twenty-one years, the { states, that the party is “of un- 
sum of £100 each. Andshould sound mind,” does. not shew, 
itso happen that the said E. and eveu prima facie, that he is an 
G. should be of age, before my ; idiot. Christmas v. Mithell, 
nephew J. A. be in the possession 535 
of the said plantation and land, ; 2. But any inquisition as to luna- 
in that case, he, the said J. A., cy or idiocy, is but presumptive 
is not bound to pay the aforesaid evidence, 1n a suit inter alias 
sums of money fiually, until partes,and may be rebutted by 
two years from the day of taking { contradictory evidence. Ibid. 535 
possession.” Held, that these { 3. The ancient presumption of 
legacies were a charge upon the law, that one, who was born 
land. Aston v. Galloway, 126 { deaf and dumb, was an idiot, 
6. Held further, that where this does not now exist. Ibid. 535 
land had been sold to one, who ; 4. If it did, it might be repelled 
had notice of the lien, and he by evidence. Ibid. 535 
had afterwards sold ittoanother } 5. Where one was born deaf and 
who had no notice, whatever dumb, but had his intellectual 
remedy there might be against faculties, though these were not 
the latter, the court would first improved by the modern sys- 
decree the legacies tobe paid by } tem of education for persons of 
the first vendee, who had the that class, Held that he was hot 
notice. Ibid. 126} within the exception of the stat- 
7. A vendor of real estate, who ute of limitations, which only 
has conveyed it by deed, has no excepts him, who is non com- 
lien upon the land for the pur-$ pos mentis. Ibid. * 535 
chase money. Womble v. Bat- ;| See Marrtace. 
tle, 182 
See DevisEs snp Bequests, 19. MARRIAGE. 
1. The marriage of a lunatic, du- 
LIMITATIONS AND PRE- ring the period of lunacy, is ab- 
SUMPTION OF SATIS- solutely void, and may be sode- 
FACTION. clared bya court of Equity. 
The filing of a-billin Equity is Crump v. Morgan, 91 


the commencement of the suit, 
and the time, within which pre- 
snmption of satisfaction is to 
arise, must be reckoned back 
from that period. Aston v. 
Galloway, 126. 





. Upon an application for divorce 


on that ground, when the fact of 
incapacity of mind is establish- 
ed, the court had no discretion, 
but is bound to pronounce a de- 
cree of nullity of marriage. - 

1 


See Contracr. Appointment. } 3. In a case of alleged insanity at 


+” 


the time of the marriage, subse. 
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quent acquiescence during long ¢ 2. But when one general right is 


or frequent periods of undoubt- 
edly restored reason would be 
cogent proof of competent un- 
derstanding at the time of the 
marriage ; but, if the insanity 
at that time be established, so 
that the marriage was void ipso 
Sacto, it seems that neither ac- 
quiescence, long cohabitation ; 
and issue, nor the desire of the 
parties to adhere can amend the 
original defect. bid. 91 
A. The canon and civil Jaw, as 
administered in the ecclesiastical ! 
courts in England, are parts of 
the common law, were brought 
here by our ancestors as such, 
and have been adopted and used 
here in all cases, to which they 
were applicable, and whenever 
there has been a tribunal exer- 


cising a jurisdiction to call tor } 


their use. Ibid. 91 
5. Asuit for nullity of marriage 
on the ground of insanity may 
be brought either in the name 
of the lunatic by her guardian 
or in the name of the guardian, 
though the former is, for some 
reasons, the preferable course. 


Ibid. 91} 


MORTGAGOR AND MORT- 
GAGEE. 
See InJuNCTIOXS. 


MULTIFARIOUSNESS. 
1. Equity will not permita plaintiff 
to demand, in the same bill, sev- 
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eral distinct matters, differing in 
nature, against several defend- 
ants, but will in such case sus- 
tain a demurrer for multifarious. 
ness. Parish y. Sloan, 607 


+ owen 


claimed by the plaintiff, though 
the individuals, made defend- 
ants, have separate and distinct 
rights, yet they mayall be charg- 
ed_in the same bill, and ademur- 
rer for that cause will not be sus- 
tained. Ibid. 607 


PARTIES. 


. A testator by his last will be- 


queaths certain slaves to A. & 
B., and devises and bequeaths 
all the rest of his estate to the 
said A. B., and then directs his 
executor to use all lawful ways 
and means to procure the eman- 
cipation of the said slaves—and 
if they can be emancipated then 
the said property to go to them, 
if they catinot be emancipated, 
the property to belong absolute- 
ly to A. & B. The executor 
files a bill stating that he is un- 
willing to give the bend requir- 
ed by law on the emancipation 
of aslave, aud praying the ad- 
vice of the court as to whether 
the next of kin and heirs of the 
testator, or A. & B. are entitled 
to the property, and a decree that 
they may interplead; and making 
only the said A. & B. and the 
said next of kin and heirs par- 
ties— Held, that the bill must be 
Cismissed because the executor 
has not made the slaves parties 
defendant, either by the Attorney 
General or some relator. Mil- 
ler v. Ellison, 123 


. Where the creditor of a deceas- 


ed debtor alleged, that the de- 
fendants were fraudulent donees 
of certain property of the said 
debtor— Held, that the plaintiff 
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was bound to have the represen- # 
tatives of the debtor parties be- ; 


fore the court, although it was 8. 


“— in the bill that the debt- { 
or died in another State, | 
and had no representative in 
this State. Bryan v. Green, 167 | 
3. It is a general rule in equity, 
that all persons interested must 
be made parties, plaintiffs or de- 
fendants. Gordon v. Holland, 
362 | 
. There are four modes of taking + 
an objection for want of parties; : 
by demurrer on record, demur- ¢ 
rer ore tenus, by plea and by 
answer. But the defendant, ta- } 
king such objection, must al- 
ways apprise the plaintiff of the 
persons, who should be made 
parties. Ibid. 362 
5. The effect of an objection, suc- 
cessfully taken, for the want of 
ies, is not that the bill is to 
dismissed, but that it stands 
over with leave to amend by 
adding the necessary parties.— 
Ibid. 362 | 
. Ina suit by several joint lega- 
tees against the executor for a 
distribution of the fund out of 
which the legacies are to be 
paid, if one of the legatees be 
dead, it is good cause of demur- | 
rer that the personal representa- { 
tive of such legatee is not made 
a party, either plaintiff or defen- 
dant. Martinv. McBryde, 531 | 
7. It is not sufficient to allege in : 
the bill that such legatee has no } 
representative, for it is the duty } 
of the plaintiffs to procure a rep- } 
resentative ; nor does it make } 
any difference that the plaintiffs ; 


; 
; 
; 
4 





are the next of kin and entitled .. 


to the share of such deceased 
legatee. Ibid. 531 

here a ward brings a suit in 
equity against the sureties of his 
guardian, al! who have been 
sureties to that guardian, either 
in the first or renewed bonds, 
should be made parties,that their 
respective portions of contribu- 
tion for the defalcation of their 
principal may be adjusted by the 
court in one suit. Buéler v. 
Durham, 


See Marnriace. Huspanp AND 


Wire. 
PARTITION. 


1, In a suit in equity for partition 


of land, from the very nature 
of the case, relief can be given, 
where the titles alleged ate le- 
gal, only where the title is ad- 
mitted, or has been established 
at law, or, at the least; is 
clear. Garrett v. White, 18 


2. But where the title is denied and 


the defendant sets upa sole and 
adverse possession, a Court of 
Equity cannot proceed, until the 
party, who asks the partition, 
re-establishes at law the ey 
of . possession in himself 

the co-tenant. A Court of Law 


can alone decide upon a len 
title or an alleged ouster. : 
131 


. In such a case the regular 


course of the Court is, to retain 
the bill allowing the party com- 
petent opportunity for eryitig the 
title and recovering the posses- 
sion of the undivi share in 
an action of ejectment; and the 
court will require the defendant 
in such action to admit his 
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actual ouster ef the plaintiif> 
from the tract alleged to be held 3 
incommon. Ibid. 131 } 
A. In a bill in Equity for partition ; 
of lands, the plaintiffs must sct } 
forth their own title and also } 
that of the defendants, so as to 
shew that they are joint tenants 
or tenants in common or other- $ 
wise have an undivided interest 
in the lands. Ramsay v. Bell, ‘ 
; 209 $ 
5. If the defendant in his answer } 
claim the whole in severalty, 
the Court will not decree a par- 
tition, but will hold up the bill 
until the plaintiffs have an op- 
portunity of establishing at law } 
the title they assert. Ibid. 209} 
6. But if the bill denies that the ; 
defendant has any title, but only 3 
says that if he has any it is as a } 
tenant in common, and admits ; 
that he has had the sole posses- ; 
sion of the whole tract for many 

claiming it as his own, } 
the bill must be dismissed. The { 
Court however will dismiss it; 
without prejudice, to enable the } 
party to try, if he chooses, his } 
title at law, and then file a bill ? 
for partition. Ibid. 


PARTNERS. 

. Persons, who share in the pro- 
fits of a concern are liable as} 
partners to a third person ; but ; 
as between themselves they are } 
only liable according to their ; 
particular contract. Motley v. } 
144 } 
file § 


~~ 


: 


e+e ee & 
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Jones, 
2. A creditor of a firm cannot 
a bill to stop the business and } 
tie the hands of all or any of the ; 
partners from disposing of the 4 


x. 


effects, for the purpose of apply- 
ing them, even to satisfy all the 
creditors of the firm equitably, 
and much less to satisfy hisown 
debt singly, whether his claim 
against the partnership be either 
a legal or an equitable demand. 
Clement v. Foster, 213 
It is only at the instance of one 
partuer that the court will inter- 
fere against another partner,who 
is appropriating the effects to his 
own use; because in that case 
they are joint owners of the 
property, and he has no right to 
apply it to his separate use,there- 
by leaving the other liable to 
the partnership debts out of his 
own estate, or, at all events, de- 
priving him of property that be- 
longsto him. Ibid. 213 
So, if a creditor of one of the 
partners gets a judgment against 
him, a Court of Equity will en- 
tertain the bill of the creditor a- 
gainst all the partners to pay the 
debt or to have the partnership 
account taken, and payment 
made out of the surplus belong- 
ingto thedebtor. Ibid. 213 
5. Where two form a copartner- 

ship, and one of them sells out 

one-half of his interest to a third 

person, who is appointed general 

agent and manager of the firm, 

the latter, though responsible to 

other persons as a partner, is not 

so to the partner retaining his o- 

riginal interest in the firm, but 

is only responsible to him as a- 

gent, and as such he is entitled 

to a proper compensation for his 

services. Newland v. Tate, 226 
PRACTICE AND PLEADING. 
1. Where, upon the death ofa de- 


3. 


4. 





IND": 


fendant, a 
ackknowledges service of a bill 
of revivor as administrator of the 
deceased party, it is too late for 
for him at a subsequent term to 
plead that he never was admin- 
istrator. Newland v. Tate, 226 
2. A testatrix bequeathed cer- 
tain slaves to A. without men- 
tioning any trust to be at- 
tach to the bequest. The 
next of kin of the testatrix filed 
a bill against A. alleging that 
the slaves were bequeathed to 
A. on the unlawful trust that he 
should permit them to reside in 
this State, and to enjoy their ac- 
tual freedom, while he was to be 
only a nominal master; and the 
bill stated some circumstances to 
justify this belief, and particu- 
larly, that A. was a member of 
the Society of Friends, and 
could not conscientiously hold 
slaves. The defendant demur- 
red to tlie bill. Thompson v. 
Newlin, 338 
. Held, that the demurrer should 
be overruled, and the defendant | 
be decreed to answer, whether 
the gift was an absolute one to 
him, or whether it was in trust, } 
and if so, what was the object $ 
of the trust. Ibid. 338. 
. If the trust was unlawful, as } 
alleged in the bill, then A. who } 
was also the executor of the } 
will, was a trustee for the next } 
of kin, and must disclose the } 
facts, so that the court may give } 
them their proper remedy. If $ 
it wason a lfawful trust, the } 
court has a right to know it, } 
that the execution of the trust } 
may be decreed. Ibid. 338 3 
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erson comes in and#5. A demurrer, unlike a_ plea, 


must be overruled in doto, un- 
less it be good in its full extent. 
{f it cover too much, as if tt be 
to the whole bill, when the plain- 
tiff is entitled to discovery or 
relief upon some part, it must be 
overruled ; for it cannot be held 
bad in part, and good in part. 
Ibid. 338 
. The facts, upon which the 
plaintiff in a Court of Equity 
seeks relief, must be set forth in 
the stating part of his will.— 
Cowles v. Buchanan, 374 
. The plaintiff cannot rely up- 
on the interrogatories to sup- 
ply defects in the stating part of 
his bill. Ibid. 374 
8. A defendant is not bound to an- 
swer an interrogatory, not war- 
ranted by what had been stated 
by the plaintiff, as the ground of 
his complaint. Ibid. 374 


; 9. A defendant cannot be examin- 


ed as a witness in a cause, with- 
out the previous order of the 
court. Jonesv. Hays, 602 
10. Where a bill is filed by persons 
in the character of legatees, and 
it neither sets out in its body the 
contents of the will, ner is a co- 
py of itannexed,. a demurrer b 
the defendants will be sustained, 
for the court cannot see that the 
plaintiffs are legatees. Martin 
v. McBryde, 531 
11. When a bill is amended, in- 
troducing new matter or a 
new charge against the defend- 
ant, the latter may make such 
defence to this new charge, as if 
it were now the foundation of 
an original bill. Christmas v. 
Mitchell, 536 
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12. When afact has been found ¢ 
by a verdict of a jury ina suit; 
at law, the losing party cannot, 
without some explanauon, have 
the matter re-tried in a Court of } 
Equity. Radcliff v. Alpress, ; 3. 

556 } 

13. Although instruments may be 
referred to as exhibits attached 
to the pleadings, yet their con- 
tents should be sufficiently set 
forth in the bill or answer to 
which they may be attached.— 
King v. Trice 568 

14. Where a plaintiff files a bill to 
secure the payment of his own 
debt out of property he alleges 
to haye been fraudulently con- 
veyed by his debtor, and states ; 
that he files it for his own bene- 
fitand for that of other credi- 
tors, whom he does not _ 

ies, thisis no cause of de- 
a Parish v. Sloan, 607 

15. When a fact, assigned as the 
cause of demurrer, does not ap- 
pear in the statement of the bill 
the demurrer will of course not 
be sustained. Jbid. 607 

See Corporations. SaLes By 
pEcREE OF Court. PaRTiEs. 
APPEAL. 


PURCHASER. 
1. Though a person, claiming 
land under a contract of sale 


and not having paid the pur- ; 6. 


chase money, obtain a decree of 
a Court of Equity against the 
heirs of the vendor, who is dead, 
requiring them to convey the le- 
gal title; yet such decree of it- 
self will not convey the legal ti- } 
tle. Wéinborn v. Gorrell, 117 
2. The purchaser of an equitable 4 





litle takes it subject to prior e- 
quities. . lt is only the purchaser 
of the legal title, without notice 
of a prior equity, who can hold 
against such equity. Ibid. 117 
As against a judgment creditor, 
a purchaser of a legal estate 
must take notice, that the debt 
had been reduced to judgment 
at the time of his purchase, and 
that the execution willoverreach 
his purchase. Hali v. Harris, 

289 


. When one purchases land from 


a vendor, whose title is after- 
wards ascertained to be defec- 
tive, and the purchaser by his 
own means supplies the defect 
and secures his title, he has no 
claim in equity upon the vendor, 
for what he has expended in so 
perfecting his title. Nance v. 
Elliott, 408 


- Toenable a purchaser of a le- 


gal title, without notice of an e- 
quity affecting it, to avail him- 
Sat of that defence in a Court of 
squity, it must not only appear 
that he had no actual ‘onleel 
the equity, but, also, that he 
could not,by the ordinary means, 
which a prudent man would 
have used, have obtained infor- 
mation of such equitable incum- 
brance. Christmas v. Mitchell, 
535 

Therefore, where executors, to 
whom slaves were bequeathed 
in trust, voluntarily conveyed 
them to one not entitied, and the 
person, claiming to be purchas- 
er without notice, from the per- 
son so not entitled, knew that 
the slaves were devised to the 
executors, but did not know how 
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the executors conveyed to his? 
vendor —Held, that he ought to { 
have examined the will and the ¢ 
conveyance from the executors, + 
that he was bound by their con- $ 
tents, in construction of a Court $ 
ot Equity, and therefore was } 
answerable for the equities, at- ; 
taching to the legal estate, as { 
shewn either by the will or by ; 
the deed of conveyance. Ibid. : 
535 } 
7. The doctrine of constructive ; 
notice applies in this State, not 
only to lands, but also to slaves, 
where a deed of conveyance is 
required in all cases except 
where the slaves are actually de- 
livered and the money or mo- 
ney’s value paid, or in the pecu- 
liar case of a gift ofa parent to a 
child, accompanied with the 
death of the parent, without a 
will. Ibid. 535 
8. This doctrine of constructive 
notice applies, also, as to other 
subjects of personal property, 
where a purchaser knows his 
vendor derived his title under a 
deed, will or other writing. I 
bid. 535 
9. Gross negligence, on the part 
of him, who deals with an exec- 
utor, will, in Equity, be consid- 
ered notice of the abuse of the } 
executor’s authority. Ibid. 535 3 
10. Where one purchased land } 
bona fide, without notice of any 
fraud or trust, he is entitled to 
the benefit of his purchase, al- 
though there may have been ; 
fraud in the transaction, by 
which his vendor acquired the 
legal title. King v. Trice, 568 
See ConTRACTS. 
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REMAINDER-MAN. 

1. The remainder-man after a life 
estate in a slave can only ask the 
aid of a Court of Equity, du- 
ring the life estate, to protect his 
interest against any improper 
disposition by the tenant for life. 
Lewis v. Kemp. 233 

2. After the death of the ter.ant for 
life of a slave, the remainder- 
man cannot call upon his repre- 
sentative to accomnt for the val- 
ne of the slave sold by the tenant 
for life, unlesssuch tenant act- 
ed in bad faith and sold the whole 
interest in the slave, or sold his 
own interest fraudulently with 
a view to his being taken out of 
the State or to some person, who, 
he knew or had reason to be- 
lieve, would take him out of the 
State. Ibid. 233 

. If the slave, —— sold, stould 
die during the life of the tenant 
for life, or during that time 
should become deteriorated in 
value, the remainder-man in the 
former case can claim nothing, 
and in the latter only the value 
at the death of the tenant for 
life. Jbid. 233 

See SxquestraTion. Huspanp 
& Wire. Execurors & Ap- 
MINISTRATORS. 


SALES BY DECREE OF 
COURT. 

A sale bya Clerk and Master, 
under a bill praying the sale of 
land for partition, is but a mode 
of sale by the parties themselves. 
It is not merely a sale by the 
law, in invito, of such interest 
as the parties have or may have, 
in which the rule is, careat 


1. 
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tration and ne exreai at the in- 


emptor ; but professes to be a+ 
stance of the remaindermen a- 


sale of a particular interest, sta- 


ted in the pleadings to be vested 
in the parties, and to be disposed 
of for the purpose of partition 
only. Smith v. Brittain, 347 
2. Hence, if a purchaser pays his 
money on a Master’s sale, and 
discovers a defect in the title, at 
any time before a conveyance 
executed,he may recover it back. 
Ibid. 347 
3. When a sale under such a de- 
cree has been made to A., who 
pays a part of the purchase mo- 
ney, and then assigns his claim 
to B., who pays the remainder, 
and then a defect in the title is 
discovered, so that the assignee 
of the purchaser objects and can- 
not be held to take a convey- 
ance— Held, Dan1et, J. dissen- 
tiente, that this assignee was en- 
titled, upon the Courts’ rescind- 
ing the contract, to have the 
whole amount th:t had been 
paid refunded to him, both what 
was paid by his assignor, and 
what was paid by himself. Ibid. 

347 
. Held, further, that, the money 
having been paid into court in 
the original suit for a sale, he 
was entitled to his relief by a 
new bill against the plaintiffs in 
such original suit, and his as- 
signor. But, if he adopts this 
course, instead of applying to 
the court by petition or motion 
in the original suit, he will not 
be entitled to recover his costs. 
Ibid. 347 


SEQUESTRATION. 


In order to obtain a writ of seques- 4 





gainst the tenant for life of per- 
sonal property, itis not sufficient 
that the remaindermen State 
their fear that the property will 
be removed beyond the jurisdic- 
tion of the State or destroyed ; 
they_must also shew reasonable 
and sufficient grounds for such 
fear. Howell v. Howell, 522 


SPECIFIC PERFORMANCE. 
1. ‘The Court will not, on a bill 


for the execution of a parol con- 
tract for the saie of land, hear 
proof of such contract, when it 
is denied by the defendant and 
he relies upon the act, (Revised 
Statutes, chap. 50, sec. 8,) mak- 
ing void all parol contracts for 
the sale of land. Dunn v. 
Moore. 364 
. Part performance, as by paying 
part of the purchase money, tak- 
ing possession &c. will not take 
the case out of the Statute; but 
in case of such part perform. 
ance, if the defendant admits 
the contract, as stated by the 
plaintiff, and the part perform- 
ance, but relies on the Statute, 
the court will order an account 
to Le taken and decree a com- 
pensation to the plaintiff for his 
payments and expenditures.— 
Ibid. 364 


3. But if the contract is denied, 


the Court can grant no relief, 
because it cau go into no proof 
of a contract, variant from that 
stated in the answer. Jbid. 364 


4. Where a contract is made to con - 


vey several contiguous tracts of 
land, not particularly designa- 
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ting each by metes and bounds, ¢3. Where an administrator, being 


but stating that they contain 
“1670 acres, more or less,” and 
the plaintiff, the vendee, states 
in his bill, that there is ascer- 
tained to be a deficiency of 355 
acres, of the value of $1266— 
Held, that the words “more or 
less,” used in the contract, can- 
not extend so far as to prevent 
the plaiutif€’s demand for relief, 
the alleged mistake zmounting 
to so large a number of acres 
and of such value. Genéry v. 


Hamilton, 376 
5. In asuit for specific perform- 
ance of a contract for the sale 
of Jand, either party is, as a mat- 
ter of right, entitled to have a 
reference upon the title. 


Ibid. 
376 
SURETIES. 
1. The sureties for the purchase 
money of land, sold by a clerk 
and master under a decree of a 
Court of Equity, where the title 
is retained until the purchase 
money is paid, have a right, up- 
on the insolvency of the princi- 
pal and their own paymeut of 
the money, to have the land 
sold for their re-imbursement. 
Arnold v. Hicks. 17 
2, Whether a surety to a debtor 
can or cannot ix any case re- 
quire the creditor to resort toa 
collateral security, which he has 
obtained from the principal debt- 
or, he certainly cannot require 


him to look to such seeurity in j. 


the first instance, if it be not 
plainly a valid security, under 
which the creditor can have 
speedy direct and certain redress. 





Gary v. Cannon, 644 


about to leave this State, depos- 
its the assets of the estate with 
a person, in trust that he will 
pay the next of kin of the intes- 
tate, the sureties of such admin- 
istrator, against whom recove- 
ries have been effected by any 
of the next of kin, have a right 
to call upon this trustee for an 
account of the assets so received 
by him, and to be subrogated to 
the rights of such next of kin, 
as have made them responsible. 
Kennedy.v. Pickens, 147 


4. The right of a surety :o have 


contribution from his co-surety, 
in Equity, is not founded upon 
any principal of contract, but is 
the result of natural justice.— 
Allen v. Wood, 5 


. When one surety brings a bill 


for contribution against.a co- 
surety, he should at least allege 
that the principal is insolvent, so 
that he can have no redress a- 
gainst him. For the equity of a 
plaintiff, seeking contribution 
from a co-surety, lies in the in- 
solvency of the principal. , 


6. Where money is advanced by 


the principal to one of the sure- 
ties, to discharge the debt, before 
the debt is actually discharged, 
the co-surety may file his bill in 
equity for an account and for.re- 
lief. Ibid. 


. But if the money is paid by the 


principal, afier the debt has been 
discharged by the sureties, to 
one of two sureties, to reimburse 
both, then the co-surety has his 
remedy against the surety, re- 
ceiving the money, by an action 
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9. Where A. B.C. D. E. and F. 
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at Jaw for money had and re- #10. Where A., being the principal 


ceived, and, therefore, cannot { 


support a suit inequity. bid. 
386 
8. Whenever a collateral security : 


on the property of the principal 
is given to or obtained by a cred- 
itor, by whatever means, it a- 
mounts to a specific appropria- 
tion of those effects to the debt, 
and therefore the surety is enti- 
tled to the benefit of it, as well ! 
as the creditor ; and the creditor 
is under a duty to the surety, 
which will be enforeed in equi- 
ty, not wilfully to impair the se- 
curity or omit to enforce satis- 
faction of it. Smith v. oO 
90 


were stireties on an administra- 
tion bond, and judgment was re- 
covered at law against themand 
their principal, and A. and B. 
had the judgment assigned for 
their benefit—and then the prin- 
cipal and the other sureties filed 
an injunction, which was dis- 
solved and judgment rendered 
in the Court of Equity against 
all the plaintiffs in the injunc- 
tion bond and their sureties— 
Held, that A. & B., the sureties, 
who did not join in the bill for 
an injunction, were not bound 
to contribution to the other sure- 
. ties, parties to the injunction 
bill, though A. & B. were origi- 
nal sureties for the debt; because, } 
the principal having joined in } 


the injunction suit, the others } 
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in a bond, gave-a deed in trust, 
one of the provisions of which 
was, that the trustee should 
“save harmless B.” who was his 
surety in the bond, and another 
that the trustee, “ whenever re- 
quired by the creditors of A. or 
by any surety, who may be 
threatened with loss by reason of 
his snretyship, shall proceed to 
sel! sufficient property to answer 
the ends of this deed in trust,” 
Held that the trustee was not 
bound to wait until the surety 
was actually damnified, by hav- 
ing been compelled to pay the 
money, but that it was the duty 
of the trustee to relieve him 
from his responsibility, whene- 
ver he had the funds in hand for 
that purpose. bid. 513 


11. A surety receives from his 


principal bonds on other per- 
sons, sufficient to discharge a 
debt for which he and a co-sure- 
ty are responsible,, and, for his 
personal convenience, delays the 
collection of these bonds, the 
parties not being insolvent. He 
then obtains an equitable assign- 
ment of the judgment against 
his principal, his co-surety and 
himself. Equity will not per- 
mit him to enforce the collection 
of one-half of this judgment a- 
gainst his co-surety, until he 
shews that he could not by rea- 
sonable diligence, have collected 
the bonds so received by him.— 
Kerns v. Chambers, 576 


who were united with him, were } 12. As one, when he is about be- 
his sureties in that suit, to the 
exclusion of A. & B. Daniel: 


v. Joyner, 


513% 


coming asurety with others,may 
stipulate for a separate indemni- 
ty from the principal to himself, 
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and the co-sureties wonld only + 


be entitled to a surplus after gis 
reimbursement; so, afier two 
persons have become sureties 
for a common principal, they 
may, by agreement between 
themselves, renounce their right 
to take benefit from any securi- 
ties they may respectively ob- 
tain, and each undertake to look 
out for himself, exclusively, for 
an indemnity from the principal, 
or for contribution from another 
co-surety. Long'v. Barnett, 634 
13. When a surety files his bill a- 
gainst a co-surety for contribu- 
tion, and the latter sets up an a- 
greement, which is a bar to the 
former’s claim, that agreement 
must be proved at the hearing. 
It cannot be the subject of refer- 
ence to the master. Ibid. 631 
See Lien. Parties. ConTract. 


TAXES. 

The sheriff’s deed alone for land 
sold for taxes will not pass the 
title, but it must appear that the 
taxes, for which the sale was 
made, were due, as his authori- 
ty tosell. Garrett v. White, 131 


TRUSTEE. 

1. Every trustee for sale is bound 
by his office to bring the estate 
toa sale, under every possible 
advantage to the cestui que 
trust ; and, when there are sev- 
eral persons concerned, with a 
fair and impartial attention to 
the interests of all ‘concerned. 
Johnston v. Eason, 330 

2. He is bound to use, not -_ 
good faith, but also every requi- 


site diligence and prudence, in 4 
G5 





67t 


conducting the sale. Ibid. 330 
3. If such trustee is" wanting in 
reasonable diligence in uct- 
ing the sale, as if he contract 
under cjrcumstances, shewing 
haste and improvidence, of so 
manage the sale as to advance 
the interest of one of the par- 
ties, to the injury of another, he 
will be personally liable to make 
good to the party, suffering from 
his misconduct, the amount of 
his loss, Ibid. 330 

- 4. Nor will equity, in stich a case, 
assist 1 purchaser, however in- 
nocent, in compelling a convey- 
ance of thetitle. Ibid. 380 
. When a trustee sells at auction, 
he must make due advertise- 
ment, and givé due notice to the 
parties interestéd. Otherwise 
the sale will be avoided. .Jbid. 
330 

. An express agreement between 
a testatrix and the donee in the 
will, is not ftequired to establish 
@ trust on his part. Ait under- 
standing, or belief and expecta- 
tion, by the testatrix, that the do- 
nee would not hold the negroes 
as slaves beneficially, and that 
he either assented thereto, or by 
his silence induced her, and in- 
tended to induce her to think, 
that he meant to comply with 
her view, are sufficient to consti- | 


~ 





tee te ee ee he 


: tute hima trustee. Thompson 
*  v. Newlin, 338 
, VENDOR. 
See Lien. 
WILLS. 


1. The will of a married woman 
cannot be made available, asa 








4. The course in the Court of 
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will, in Equity, without having + 


been first established as a testa- ; 
mentary instrument in the Court 
of Probate. Whitfield v. Hurst, 
242 

S. P. Leigh v. Smith, 442 
2. After such a probate, the Court 
of Equity is still to see that the 
instrument is of that kind, by 
which the feme.covert can dis- 
pose of her property. Ibid. 
3. A Court of E:quity has no right 
to instruct the Court of Probate, 
as to the proper construction to 
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promounee for the will on proof 
‘4 the factum, and leave it to 
the Court, of Equity to deter- 
mine definitely, Whether she had 
such an interest.or authority as 
she could dispose of or execute 
by will. Ibid. 


. When, before such probate, a 


bill is brought to enforee the al- 
leged will, it must be dismissed; 
and the Court will not hold it 
up, to give the party am oppor- 
tunity of propaunding the will 
in the Court of Probate. Jbid. 


be -_ upon marriage articles, } 6. When a feme covert has a sep- 
an arate estate in property, she may 
makea will disposing of it and 
appoint an executor, and such 
executor shall be her genera! 
Tepresentative. Leigh v. aa 


whether by them the feme 
covert is or is not authorized to 
make a will. Ibid. 


Probate is, whtre the wife as- 
sumes the right to make a will, 
and the right is questionable, to + 








